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OPPOSITION TO MOTION TO DISMISS APPEAL

To the Honorable Presiding Justice and Honorable Associate 
Justices of the Third District Court of Appeals in and for 
the State of California:

Appellant Dwight A. Bennett, respectfully submits this response

in opposition to respondent Wells Fargo Bank as Trustee's; Motion to 

Dismiss Appeal No.: C072171. Appellant hereinafter presents 

argument that this reviewing Court holds proper jurisdiction to retain 

this instant appeal for review, the lawful authority to adjudicate 

disposition of the issues under appeal and to remand this matter to the

trial court for orders consistent with this Courts findings. 

Standing on the grounds of the Fourth, Fifth, and Fourteenth 

Amendments to the United States Constitution, the California 

Constitution Article 1, §§ 1, 3(a), 7(a), 13, 15, 16, 24, and 26 in addition

to the grounds already set forth by notice of appeal and appellant's 

opening brief. Also, because orders acquired by extrinsic fraud and/or 

otherwise constitutionally void are not time barred. 

Constitutional voidity is plainly evident in the four 

corners of the superior court record, inherent in the four corners of 

each of the moving pleadings, resulting orders, appointments, and 

judgments appealed from; directly, collaterally, and inferentially. 

Appellant further argues that respondent's disingenuous parsing of 

facts and misrepresentation of the record in the instant motions, 

cannot overcome the void nature of orders that were garnered without 

constitutional due process requirements and deprived appellant of 

equal rights under the law.
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Hereunder, appellant will establish that direct appeal of the 

Judgment for Summary Adjudication central to this instant appeal 

meets the requirements of a final judgment foreclosing each cause of 

action pleaded by respondent bank's cross-complaint: as to appellant 

and the underlying “subject property(s)”. Accordingly, exceeding the 

equitable claims and remedies for relief as framed in respondent Wells 

Fargo Bank N. A. as Trustee's; cross-action of September 12, 2010. 

(Hereinafter “WFB”).

Moreover, that constitutionally void orders and judgments 

including the one under direct appeal here and the unconstitutionally 

acquired orders, seizures and appointments preceding and underlying 

the same, may be attacked directly or collaterally, at any time, in any 

court where jurisdiction has been otherwise properly acquired.

Further, that jurisdiction may be taken up by this reviewing 

court when brought to forum inferentially by notice of appeal. Here, by 

the notice of appeal for the July 19, 2012 Certified Judgment for 

Summary Adjudication, appealed timely on September 23, 2012. This 

reviewing court has been duly afforded inferential jurisdiction over 

numerous related reviewable matters, pursuant to the appellant's 

inference of intent to appeal said matters as incorporated in the timely 

notice of appeal for C072171, lodged and perfected in this 3rd District 

Court of Appeals.

Additionally, this reviewing court holds jurisdiction to review 

unconstitutional appointing orders of the unconfirmed ex parte 

receiver, her seizures, deprivations and other collateral matters 

preceding direct appeal of final judgment; pursuant to appellant's 

Petition for Peremptory Writ of Mandate No.:C070237, Bennett v. 

Lassen Superior Court. Docketed in this Third District Court of Appeal

3



on January 30, 2012. Thereafter, dismissed without comment on 

February 2, 2012. Thereby, no law of the case was determined, 

preserving those issues as set forth by writ petition for review and 

determination upon subsequent appeal of final Judgment. 

Appellant duly requested the court of appeals to take judicial 

notice of Writ Petition No.: C070237 and the supporting record 

designated as: Volume One-Volume Three, containing Exhibits 1-33, 

Trial Transcripts for July 21, 2011 and August 19, 2011, that record 

which petitioner prepared, served and filed concurrently therewith. 

This reviewing court accepted appellant's request placing judicial 

notice of the same on the Docket for Appeal No.:C072171.

 

RESPONDENT'S DECLARATION IN SUPPORT OF 

MOTIONS TO DISMISS AND STRIKE IS DEFECTIVE

Emma L. Dill, counsel for respondent and signatory to the 

instant motion to dismiss at bar, knowingly submitted a defective 

sworn declaration in support of respondent's motion to dismiss and 

motion to strike. Ms. Dill avers to personal knowledge of the events 

and issues under appeal. Neither Emma L. Dill nor her employers 

Bryan Cave L.L.P., were counsel of record for respondent Wells Fargo 

Bank during those events. Ms. Dill was not personally present and in 

fact was only licensed by the State Bar of California in February of 

2013. Thus, Ms. Dill could aver to having studied the records of Lassen

Case No.: 45679, instead she asserts first hand personal knowledge, 

her sworn declaration as written is defective and sufficient grounds to 

deny respondent's motions at bar pursuant to Code of Civil Procedures1

§ 446. 

1 Hereinafter C.C.P.
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BRIEF HISTORY OF APPEAL No.:C072171

Appeal was taken for a Judgment entered on July 19, 2012 
for a hearing held on July 21, 2011, 363 days earlier. 

No written order resulted from the July 21, 2011 hearing, 
only a clerk's minute order stating: “Motion Granted” 

(3CT 671).

Wells Fargo Bank's Motion for Summary Adjudication came on 

for regular hearing on July 21, 2011. WFB's summary adjudication 

was presented as a bifurcated hearing for equitable determinations.  

Accordingly, respondent's motion for summary adjudication sought 

resolution of two issues: 1) equitable lien, 2) equitable mortgage; both 

over “Improvements” misplaced on Bennett's vested lands. 

Unbeknownst to appellant, WFB through counsel had contracted

four months earlier in March 2011 with local property manager, Vicki 

Lozano, to act by ex parte appointment, as a “rents and profits 

receiver” to justify and conduct seizure of appellant's unencumbered 

lands, business and personal property. The contracted wage was 

$190.00 per hour, in violation of Cal. Rules of Court2, Rule 3.1179(b) 

(8CT 2081).

 Respondent's Ex Parte Application for Appointment of Receiver,

was filed and served at 4:45 P.M., on July 20, 2011, 18 hours 

prehearing. (WP TT7_21p5). Additional ex parte communications with 

the trial judge requested that the ex parte application for receivership 

be heard before the regularly scheduled hearing for summary 

adjudication. (WP TT7_21p8). Appellant opposed appointment with a 

limited understanding of receiverships, on grounds challenging 

respondent's standing and right to seize and control appellant's 

unencumbered real and personal property. (WP TT7_21p11-19). 

2 Hereinafter C.R.C.
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“Ex parte appointment” was granted, although the mandatory 

confirmation hearing on return of an order to show cause was struck 

out and canceled. (3CT 864).(WP TT7_21p24) In violation of C.R.C. 

Rule 3.116(a). No confirmation hearing has ever been held. The 

respondent prepared the appointing order, including a preliminary 

injunction, although no request for injunction was contained in the ex 

parte application, argued or even mentioned at hearing. (2CT 550-567).

No hearing on an order to show cause why a preliminary injunction 

should not be issued has ever been held. (1CT 1-21). Subsequent to a 

13 minute summary adjudication hearing, the two issues at bar were 

affirmed. (WPTT 7_21 p28_36).

Post hearing, on the afternoon of July 21, 2011 a brutal, horrific 

“settlement conference” was held outside the presence of the trial 

judge. Respondent's counsel repeatedly threatened appellant with 

seizure and deprivation of the entirety of appellant's personal, 

business and real property through the receiver. Also “$640,000.00 in 

non-dischargeable debt and 35 years in prison” (alleging mortgage 

fraud) if; appellant did not sign a hand written settlement agreement. 

(3CT 681-685). Appellant refused on constitutional grounds.  Appellant

was ordered (by respondent) to never return home, he ignored the 

'order'. Appellant's property was “under the control” of the 

unconfirmed receiver that afternoon, upon his return. 

MEMORANDUM OF POINTS AND AUTHORITIES 

Appealability and Jurisdiction  

Appellant will not review the opening brief, instead 
restricting argument to the instant motion 

I. Respondent's Motion to Dismiss: 
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“Made on the grounds that this Court lacks jurisdiction over 
the appeal because the partial Judgment at issue is an 
unappealable interlocutory order; the receivership order at 
issue has not timely been appealed; and the contempt order 
at issue is not properly appealable.” (MTD p.2)

A) Respondent banks' cross-action of September 13, 2010 

asserted four equitable claims against Bennett, styled as 

“causes of action”:

1. “For Reformation”

2. “Equitable Subrogation”

3. “For Equitable Lien”

4. “Equitable Mortgage”

5. “over the Improvements”

(2CT Aug 226-240)

B) The Judgment for Summary Adjudication appealed 

from awarded the respondent: 

1. “Reformation”

2. “First Priority Security Interest” (Subrogation)

3. “Equitable Lien”

4. “Equitable Mortgage”

5. “ Over (appellant's) 40 acre parcel” of real property

(7CT1835-1837)

V. “A judgment void on its face because rendered when the court lacked 
personal or subject matter jurisdiction or exceeded its jurisdiction in 
granting relief which the court had no power to grant, is subject to 
collateral attack at any time.” (Rochin v. Pat Johnson Mfg. Co.,(1998) 67 
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Cal.App.4th 1228 [79 Cal. Rptr. 2d 719].) (See County of Ventura v. Tillett 
(1982) 133 Cal. App.3d 105, 110, 183 Cal.Rptr. 741; disapproved of on 
other grounds by County of Los Angeles v. Soto (1984) 35 Cal.3d 483, 198 
Cal.Rptr. 779, 674 P.2d 750; see also Security Pac. Nat. Bank v. Lyon 
(1980) 165 Cal. Rptr. 95, 105 Cal.App.3d Supp. 8, 13.) 

 In the instant matter the trial court exceeded its jurisdiction by 

granting relief which the court had no power to grant because it was in

excess of the relief sought by respondent's cross-complaint. Morphing 

the monetary equitable lien into a real property action. Resulting in 

excessive awards rife with constitutional infirmities because it was 

taken by fraud, without notice, or opportunity for any meaningful 

hearing and in violation of the due process protections of the 

Fourteenth Amendment to the United States Constitution. 

Additionally, to achieve the fraudulently acquired results the 

respondent conferred jurisdiction upon the trial court, prehearing, to 

seize appellant's vested real property, business and personal property, 

through ex parte 'appointment' of a rents and profits receiver, under 

the terms of a deed of trust to which appellant was not in privity. The 

purported purpose of the unconfirmed rents and profits receiver was;  

to “carry the judgment into effect”, the judgment not yet heard or 

rendered.  Thereafter, respondents fraudulently attempted to justify 

the excessive award by producing a “proposed” order awarding 

“reformation” and “subrogation”, (issues not sought by summary 

motion). First produced and signed at an unnoticed hearing conducted 

four months post summary trial and post seizure, on November 17, 

2011. (5CT 1281-1289). 

VI.   In (Burtnett v. King (1949) 33 Cal.2d 805 [205 P.2d 657, 12 A.L.R.2d 
333].), the plaintiff-husband contested the validity of a final default 
judgment entered in a previous divorce action and the court did hold the 
default judgment "void" insofar as it awarded, despite section 580 of the 
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Code of Civil Procedure, the wife community property which she had not 
sought in her complaint. The Burtnett court emphasized, however, that in 
that particular context section 580 implemented the constitutional 
requirements of due process, since the defaulting husband had been 
afforded no notice that the community property would be adjudicated in 
the prior litigation. (33 Cal.2d at p. 811.) 

The appeal at bar is from summary adjudication not default. 

Nonetheless, judgment was rendered in excess of the respondent's 

prayer by cross-action and in excess of the issues sought to be 

foreclosed by summary adjudication. The appellant had no notice that 

respondents would seek to seize his personal property by claim and 

delivery, no attachment procedures were undertaken. No complaint or 

prayer sought the seizure or forfeiture of his real property and none 

could have been anticipated because the Allen loan was for 14.03 acres 

and improvements, not 54.03 acres, improvements, business and 

personal property.

A) "We start with the basic proposition that in every case involving a 
deprivation of property within the purview of the due process clause, 
the Constitution requires some form of notice and hearing. [Citations.] 
Absent extraordinary circumstances justifying resort to summary 
procedures, this hearing must take place before an individual is 
deprived of a significant property interest. [Citations.]" (Goldin v. 
Public Utilities Commission,(1979) 23 Cal.3d 638,[153 Cal. 
Rptr.802, 592 P.2d 289].(Goldin), Quoting:(Beaudreau v. 
Superior Court, supra, 14 Cal.3d 448, 458; initial italics in original.)

B) Our Supreme Court stated in (Burtnett v. King): “Manifestly 
'demanded' means claimed, asserted a right to or prayed for. That there 
was no demand for the (real) [p]roperty in the instant case is plain; that
is, not only did the relief accorded exceed the demand, it adjudicated 
property rights when none were ever asserted, claimed or prayed for”. 
(Ibid.).

Respondents have acquired far more than the security 

contemplated by the deed of trust purportedly assigned to Wells Fargo 
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Bank or Bank of America. Which bank, if any, holds legal title is 

uncertain. Both have claimed rights through assignment of the deed of 

trust, both have claimed beneficial interest, and both have denied 

principal standing claiming to be: “merely agents of the beneficiary, 

wrongly sued”.

VII.  Summary Adjudication: Code of Civil Procedures § 437c 
subd. (f) paragraph (1) states in pertinent part: “A motion for 
summary adjudication shall be granted only if it completely disposes 
of a cause of action, an affirmative defense, a claim for damages, or an
issue of duty.”

A) Awarding summary adjudication of issues that on the face 
were triable, not disposed of and amending the order and 
judgment later to add issues not sought: was in excess of the 
Lassen trial court's jurisdiction.

B) “It has been held repeatedly, and recently, that where a statute requires 
a court to exercise its jurisdiction in a particular manner, follow a 
particular procedure, or subject to certain limitations, an act beyond 
those limits is in excess of its jurisdiction.” (See Tabor v. Superior 
Court, 28 Cal.2d 505 [170 P.2d 667]; Lord v. Superior Court, 27 
Cal.2d 855 [168 P.2d 14]; Redlands etc. Sch. Dist. v. Superior Court, 
20 Cal.2d 348 [125 P.2d 490]; Abelleria v. District Court of Appeal, 17
Cal.2d 280 [109 P.2d 942, 132 A.L.R. 715]) (Goldin Ibid.). 

C) No Equitable Lien amount was determined and No Equitable
Mortgage could exist without a finding and order of the trial 
court to impress a lien, rendered in Dollars and thus 
recordable. No reformation or subrogation was sought by 
summary adjudication although both later appeared in 
modified orders including the Judgment appealed from. 
Reformation could not be attained without any amount 
determined nor could an undetermined lien take first priority
over legitimate encumbrances.
 

D) “Yet, respondent obtained a modified judgment that implied the trial 
court’s resolution of factual issues in (Wells Fargo's) [f]avor, without 
those issues ever having been litigated.  A modification of a judgment 
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that goes beyond the issues raised in the pleadings or pretrial 
proceedings is invalid.”  (Orange County Water Dist. v. City of 
Colton(1964) 226 Cal.App.2d 642, 649 (Colton).)

VIII. Direct and collateral attack is available for Judgments 

and orders void on the face, acquired through extrinsic fraud, or with 

constitutional infirmities e. g. lacking due process considerations

A) A judgment void on its face because rendered when the court lacked 
personal or subject matter jurisdiction or exceeded its jurisdiction in 
granting relief which the court had no power to grant, is subject to 
collateral attack at any time. (See County of Ventura v. Tillett (1982) 
133 Cal. App.3d 105, 110, 183 Cal.Rptr. 741; disapproved of on other 
grounds by County of Los Angeles v. Soto (1984) 35 Cal.3d 483, 198 
Cal.Rptr. 779, 674 P.2d 750; see also Security Pac. Nat. Bank v. Lyon 
(1980) 165 Cal. Rptr. 95, 105 Cal.App.3d Supp. 8, 13 An attack on a 
void judgment may also be direct, since a court has inherent power, 
apart from statute, to correct its records by vacating a judgment which 
is void on its face, for such a judgment is a nullity and may be ignored.
(Olivera v. Grace (1942) 19 Cal.2d 570, 574, 122 P.2d 564.)

B) The term "jurisdiction," "used continuously in a variety of situations, 
has so many different meanings that no single statement can be 
entirely satisfactory as a definition." (Abelleira v. District Court of 
Appeal (1941) 17 Cal.2d 280, 287, 109 P.2d 942 (Abelleira).)

C) When a court lacks jurisdiction in a fundamental sense, an ensuing 
judgment is void, and "thus vulnerable to direct or collateral attack at 
any time." (Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d 94, 
119, 101 Cal.Rptr. 745, 496 P.2d 817 (Barquis).)

D) However, "in its ordinary usage the phrase `lack of jurisdiction' is not 
limited to these fundamental situations." (Abelleira, supra, 17 Cal.2d 
at p. 288, 109 P.2d 942.) It may also "be applied to a case where, 
though the court has jurisdiction over the subject matter and the parties
in the fundamental sense, it has no `jurisdiction' (or power) to act 
except in a particular manner, or to give certain kinds of relief, or to 
act without the occurrence of certain procedural prerequisites." (Ibid.) 
"[W]hen a statute authorizes [a] prescribed procedure, and the court 
acts contrary to the authority thus conferred, it has exceeded its 
jurisdiction." (Id. at p. 290, 109 P.2d 942.) When a court has 
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fundamental jurisdiction, but acts in excess of its jurisdiction, its act or
judgment is merely voidable. (In re Marriage of Goddard (2004) 33 
Cal.4th 49, 55, 14 Cal. Rptr.3d 50, 90 P.3d 1209; Conservatorship of 
O'Connor (1996) 48 Cal.App.4th 1076, 1088, 56 Cal.Rptr.2d 386.) 

IX.  Appellant attempted to overcome the amended and expanded 

summary adjudication orders and the amended ex parte receiver's 

appointments by writ process. When denied, appellant waited for the 

judgment to be entered, that judgment of July 19, 2012, disposed of all 

of respondent's causes of action against appellant. 

A) Orders granting summary judgment are not appealable. The appeal is 
from the subsequently-entered judgment. (Hill v. City of Long Beach 
(1995) 33 Cal.App.4th 1684, 1695); CCP § 437c(l) (summary 
judgment). 

B) The trial court had no jurisdiction to so amend the (order), [a]nd the 
resulting amended judgment is thus void and of no effect. (Morgan v. 
State Bd. of Equalization   (1949) 89 Cal.App.2d 674, 682, 201 P.2d 
859.) After (Bennett's) [o]pportunity had lapsed to bring an appropriate
direct attack on the (summary adjudication order) [b]y way of a 
motion for new trial, for example, the trial court no longer had 
jurisdiction of the subject matter to effect a substantive change in the 
judgment. (See 2 Witkin, Cal. Procedure (4th ed. 1996) Jurisdiction, § 
319, pp. 893-894.)(Rochin v. Pat Johnson Mfg. Co.,(1998) 67 
Cal.App.4th 1228 [79 Cal. Rptr. 2D 719],(Rochin). 

C) "Obviously a judgment, though final and on the merits, has no binding 
force and is subject to collateral attack if it is wholly void for lack of 
jurisdiction of the subject matter or person, and perhaps for excess of 
jurisdiction, or where it is obtained by extrinsic fraud. [Citations.]" (7 
Witkin, Cal. Procedure, supra. Judgment, § 286, p. 828.)

D) “...failure to appeal from it, thus allowing it to become final, makes no 
difference. A "final" but void order can have no preclusive effect. "`A 
void judgment [or order] is, in legal effect, no judgment. By it no 
rights are divested. From it no rights can be obtained. Being worthless 
in itself, all proceedings founded upon it are equally worthless. It 
neither binds nor bars any one.' [Citation.]" (Bennett v. Wilson (1898) 
122 Cal. 509, 513-514, 55 P. 390.) (Ibid Rochin at p. 725)
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 UNCONFIRMED EX PARTE RECEIVER

I. The record is undisputed and replete, the ex parte rents and 

profits receiver was never confirmed after hearing on the return of an 

order to show cause why she shouldn't be appointed. The unconfirmed 

receiver was morphed into an all purpose receiver. The record is also 

undisputed that Wells Fargo contracted with the ex parte receiver 

before appointment and immediately thereafter unconfirmed. Finally, 

the record is replete with “receiver suits” written and filed by counsel 

for Wells Fargo, accommodating the seizure and disposal of appellant's

livestock, personal and business records, closing down his business, 

seizing his entire estate (now stolen, lost or destroyed), arresting and 

imprisoning him. All of the suits and supporting declarations by the 

receiver were admittedly written by respondent's counsel. (WP 

TT7_21). The Receiver per; her inventory, was paid by respondent 

bank, in 2013 without notice to appellant, the receiver sued respondent

and received $40,000.00 + or – in payments plus attorney's fees from 

Wells Fargo Bank. Now she is represented in collateral suits under 

respondent's contract for indemnity. It is now undisputed that 

respondent claims no interest in appellant's personal property and has 

not recorded any lien on appellant's real property or the Improvements

sought by cross-action. No foreclosure procedures are underway. 

 Pursuant to argument regarding the amended receiver orders, 

appellant was not served pleadings for the November 17, 2011 hearing 

for “Amended ex parte appointing orders” (pleadings rejected and 

returned to respondent by the Court Clerk). (1CT 9). Appellant was not

noticed or even aware of the December 14, 2011 hearing in chambers 

to “amend the appointing order ex parte” again. (6CT 1487). The record

cannot be cited for the required “confirmation hearings” under C.R.C. 
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Rule 3.116(a), because they do not exist. No Orders to Show Cause 

exist in the record. Respondents say it is too late to appeal the 

receiver's orders, seizures, deprivations, prosecutions and 

imprisonments because those matters are stale. 

A) Under California law, a receiver should be appointed ex parte only in
cases of emergency; the remedy is to be exercised with caution. (See
Hoover v. Galbraith (1972) 7 Cal.3d 519, 528). “The remedy is so 
drastic that the stringent procedural requirements must be satisfied.” 
(Turner v. Superior Court (1977) 72 Cal.App.3d 804, 809). The 
return date is jurisdictional. "[I]f the return date is beyond that 
authorized by the statute, the order is void." (6 Witkin, California 
Procedure (4th Ed. 1997), Provisional Remedies § 365, p. 298). A 
void order appointing a receiver is an absolute nullity, so that 
(Lozano) [n]ever had any authority to take possession of (Bennett's) 
[p]roperty. (Bibby v. Dieter (1910) 15 Cal.App. 45, 48). (Emphasis 
added).

II. Appeal does not lie from ex parte appointment of a receiver, 

appeal is from the order after confirmation hearing. Since no 

confirmation hearings were conducted and no orders to show cause 

issued. The bank's premise is that constitutional deprivations are 

conclusive and unappealable. As stated, supra, appellant attempted to 

seek relief by writ procedure. 

A) The order summarily denying appellant's earlier petition for a writ of
mandate does not constitute law of the case on the issues presented 
in that petition because it was not decided by an opinion signed by at
least two justices. (See Kowis v. Howard (1992) 3 Cal.4th 888, 896; 
In re Christopher A. (1991) 226 Cal.App.3d 1154, 1159.) This rule is
supported by policies favoring judicial economy and the right to oral
argument. (Kowis v. Howard, supra, at pp. 898-899.) "As with a 
summary denial of a writ petition, a summary denial of a motion to 
dismiss the appeal should not preclude later full consideration of the 
issue, accompanied by a written opinion, following review of the 
entire record and the opportunity for oral argument." (Id. at p. 900.)

B) "It is a cardinal principle of our jurisprudence that a party should not
be bound or concluded by a judgment unless he has had his day in 
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court. This means that a party must be duly cited to appear and 
afforded an opportunity to be heard and to offer evidence at such 
hearing in support of his contentions. [¶] His right to a hearing does 
not depend upon the will, caprice or discretion of the trial judge who
is to make a decision upon the issues. [¶] An order or judgment 
without such an opportunity is lacking in all the attributes of a 
judicial determination. [Citations.] [¶] Refusal to permit counsel . . . 
to present evidence and make a reasonable argument in support of 
his client's position [i]s not a mere error in procedure. It amount[s] to
a deprival of a substantial statutory right . . . ." (Spector v. Superior 
Court (1961) 55 Cal.2d 839, 843-844 [13 Cal.Rptr. 189, 361 P.2d 
909] (Spector).)

C) "Denying a party the right to testify or to offer evidence is reversible
per se." (Kelly v. New West Federal Savings (1996) 49 Cal.App.4th 
659, 677 [56 Cal.Rptr.2d 803] (Kelly); accord, Fewel v. Fewel (1943)
23 Cal.2d 431, 433 [144 P.2d 592]; Guardianship of Waite (1939) 14
Cal.2d 727, 729 [97 P.2d 238]; Caldwell v. Caldwell (1962) 204 
Cal.App.2d 819, 821 [22 Cal.Rptr. 854] (Caldwell).) 

D) "Ordinarily, parties have the right to testify in their own behalf 
[citation], and a party's opportunity to call witnesses to testify and to
proffer admissible evidence is central to having his or her day in 
court." (Id. at p. 1357, italics added.) Emphasizing a party's 
"fundamental right to present evidence at trial in a civil case" (ibid.),

E)  However, where the trial court denies a party his right to a fair 
hearing, it exceeds its jurisdiction, and the error is reversible per se. 
(9 Witkin, Cal. Procedure (4th ed. 1997) Appeal, § 449, p. 497.)

F) Whether we call this error "structural" or not is inconsequential. The 
failure to accord a party litigant his constitutional right to due 
process is reversible per se, and not subject to the harmless error 
doctrine. (Kelly, supra, 49 Cal.App.4th at p. 677.)(In re Marriage of 
Carlsson, (2008)163 Cal. App.4th 281). 

INTERLOCUTORY OR FINAL JUDGMENT

III. Each of Wells Fargo's causes of action against appellant have 

been granted in excess of their prayer for summary adjudication. Bank 

respondent's prayer by cross complaint sought equitable remedies only 

over the absent “Improvements”. A monetary award. The appealed 
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from judgment provided Wells Fargo a real property award cloaked as 

reformation and First Priority subrogation of all 40 acres of appellant's

vested lands in addition to the “Improvements” sought to comply with 

the Allen deed of trust. Appellant's entire estate was seized under the 

receiver's orders and is “surrendered”, “missing” or “destroyed” 

pursuant to bank authored terms in the receiver's pleadings. “The 

receiver's appointing orders already authorize her to dispose of all 

personal property remaining including the livestock.” (3CT 770-776). 

Personal property, clothes, vehicles, life momentos, family member's 

property and heirlooms formerly in appellant's care gone or destroyed. 

Appellant's business was closed and dismantled while his 

reputation and lifetime of business contacts and perspectives were 

destroyed in the media by bank's officers, counsel and a hired P.R. 

Firm. The rare and valuable horses he bred for 20 years gone while he 

fights a Wells Fargo/Bank of America order acquired after perfection of

appeal authorizing the horses to be removed from the rescue and 

euthanized after six months. Bennett has been ejected from and 

deprived of even visiting his lands for more than two years at this 

writing under the “Second Amended Ex Parte Appointing Order” 

authored and acquired in chambers on December 14, 2011 by Wells 

Fargo Bank. Respondent's published the entire 54 acres to be sold by 

Trustee's Auction in September of 2012. Moreover, Wells Fargo has 

filed a claim as a secured creditor against appellant's bankruptcy 

estate in Case No.: 11-10455, Eastern District of California in the 

amount of $640,000.00. The question at law that arises from the facts 

of record presented, supra, is simple: What remains yet to be 

adjudicated  of the four equitable remedies sought against appellant by

Wells Fargo's cross-action?   
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A) "Unless expressly authorized by law an appeal does not lie from an 
interlocutory judgment. [Citation.] The reason is the `one final 
judgment' rule, `"a fundamental principle of appellate practice in the 
United States. The theory is that piecemeal disposition and multiple 
appeals in a single action would be oppressive and costly, and that a 
review of intermediate rulings should await final disposition of the 
case."' (Efron v. Kalmanovitz, 185 Cal. App.2d 149, 154 [other 
citations omitted].)" (Degnan v. Morrow (1969) 2 Cal. App.3d 358, 
362 [82 Cal. Rptr. 557]. See also 6 Witkin, Cal. Procedure (2d ed. 
1971) Appeal, § 52, p. 4066.) 

B) The plaintiff/respondent Wells Fargo contends that the judgment is a 
"Partial Judgment, and Interlocutory" 

C) In this case there was nothing further in the nature of judicial action 
on the part of the court essential to a final determination of the 
asserted rights of the respective parties. “Those rights were fully 
established by the judgment. The mere fact that other proceedings 
were deemed necessary by the court to carry the judgment into effect
did not render the judgment interlocutory rather than final. Under the
trial court's theory of the case — that the (plaintiffs) [w]ere entitled 
to recover attorney's fees for (any failure to follow the “settlement 
agreement”) [i]n the principal action despite having dismissed their 
cross-complaint (against appellant) — [i]t properly, in the exercise 
of its equitable jurisdiction, delayed action on that matter pending 
completion of the (partition ordered). (See United States Liab. Ins. 
Co. v. Haidinger-Hayes, Inc. (1970) 1 Cal.3d 586, 599 [83 Cal. Rptr.
418, 463 P.2d 770]; 4 Witkin, op. cit., Judgment, § 79, p. 3240; and 1
Witkin, op. cit. (1970) Jurisdiction, § 286, p. 827. Note, Raff v. Raff 
(1964) 61 Cal.2d 514, 519 [39 Cal. Rptr. 366, 393 P.2d 678].). 
(Eldridge v. Burns (1978)76 Cal.App.3d [396 142 Cal. Rptr. 845].)

III. Inferentially afforded jurisdiction provides an appellant with a 

viable method to bring attack on appeal where constitutional due 

process infirmities permeate a matter. In Lassen 45679, during the 

363 day delay between hearing and entry of judgment, “verbal orders” 

and “amended” orders were subjective and uncertain. The due process 

violations and void results appealed from here occurred exclusively 

17



between July 21, 2011 and July 19, 2012. Resolution by writ petition 

failed.

A) "[W]here several judgments and/or orders occurring close in time are 
separately appealable (e.g., judgment and order awarding attorney 
fees), each appealable judgment and order must be expressly specified
—in either a single notice of appeal or multiple notices of appeal—in 
order to be reviewable on appeal." (Eisenberg et al., Cal. Practice 
Guide, Civil Appeals and Writs (The Rutter Group 1998) ¶ 3:119.1, p. 
3-34 (rev.# 1,1997) italics omitted.) (DeZerega v. Meggs, (2001) 83 
Cal.App.4th 28 [99 Cal.Rptr.2d 366].).(DeZerega 99 Cal.Rptr.2d at p. 
377). 

B) “We are without jurisdiction to consider issues not mentioned even 
inferentially in the notice of appeal”

C) “Failure to file a proper notice of appeal deprives the appellate court of
the power to review the challenged order or judgment and requires the 
dismissal of the appeal” (Ibid ).

   
APPEALABILITY: INDIRECT CONTEMPT OF COURT,

TRIAL AND IMPRISONMENT

IV.   On August 19, 2011 appellant was ordered to stand trial for 

indirect contempt of the receiver's appointing order, without benefit of 

notice or procedural due process in the form of notice, signed or 

unsigned orders to show cause why he should not be held in contempt 

for failing to surrender his personal papers and his vested property to 

the respondent bank.  Admittedly, appellant received service of letters 

authored and signed by counsel for Wells Fargo Bank purporting to be 

“receiver orders”. An ex parte hearing was conducted on July 29, 2011 

before the Honorable Judge Mason, (sitting by telephone). Motioned 

and prosecuted by respondent's counsel of record, Timothy M. Ryan 

and Austin Beardsley, (also attending by phone). The ex parte 

applications requested an order “surrendering” appellant's income 
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producing livestock and an OSC for contempt. Superior Court Clerk 

Kim Gallagher sat alone beside the bench taking hand written 

minutes, appellant sat alone at bar while his 7 or 8 witnesses, receiver 

Lozano and respondent Allen sat in the gallery. No witnesses were 

allowed, no charging affidavit existed then or now and no OSC is of 

record. Based on attorneys Ryan and Beardsley's testimony the Hon. 

Judge Mason ordered that appellant's horses be taken to the Lassen 

County Fairground for medical examination. 

 The attorneys alleged the animals were in “exigent near death 

condition” based on their eye witness determination eight days earlier 

on July 21, 2011. The attorneys implied they were present at hearing 

and represented that “a herculean effort to save the horses was 

underway”. Stating: “Literally an army of surgical and specialist 

veterinarians, BLM employees, animal rescue volunteers and Lassen 

County Animal Control Officers are waiting outside the courthouse in 

dozens of trucks and trailers with engines running to take the horses 

to the fairgrounds and begin the the lifesaving procedures needed.”  

Further, requesting an OSC for contempt of the receiver's 

appointing order. The Honorable Judge refused to admit any evidence 

from appellant regarding the horses. But an hour earlier received and 

hastily examined faxed black and white photos from Beardsley and 

Ryan for respondent. Admittedly indecipherable photographs of the 

horses, in addition to what Judge described as: “graphic and disturbing

eye witness testimony of two officers of the court”.   

 The Honorable Judge determined that since only an exam was 

requested, no deprivation hearing was required, until after the exam, if

needed. Judge Mason refused to issue an OSC for contempt, because 

that he did not understand the receivership appointing order. Stating 
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generally: “whoever wrote this must not know anything about 

receivership law, it appears to be unconstitutional regarding the 

personal and real property, I'm going to put this application over to the

Judge that signed it.” 

 Judge Mason added extensive handwritten findings by fax to 

Ms. Gallagher's Clerk's Minutes. Signed those findings and returned 

them to the court by facsimile machine. Those signed findings and 

handwritten clerk's minutes have since disappeared and been replaced

by an unsigned typed “order” as is a matter of the record on appeal. 

Nonetheless, that typed order references Judge Mason's inability to 

understand the receiver's appointing order and proffers an equally 

confusing explanation by respondent's counsel. 

 Appellant was taken completely by surprise 21 days later, on 

August 19, 2011 at a scheduled “hearing for equitable determination”. 

(4CT 908). Ordered to take the stand in his own unannounced trial and

to testify . Judge said:“don't get smart with me or you will go to jail 

right now” (Writ P Exh. TT8_19). Appellant was forced to testify and 

then represent himself at trial, denied counsel or the delay requested 

after serving a Chapter 11 Bankruptcy Stay on the court pretrial. The 

transcript is clear, the receiver's “orders” were written by respondent's 

attorney, no OSC or charging affidavit was or is of record, although the

Honorable Judge Giordano did acknowledge that a “signed finding” 

was of record at that time, but not at bench, now missing. The 

appellant's horses were still at appellant's ranch and had never been 

examined 28 days after Mr. Ryan and the bank's receiver “discovered” 

their “exigent, near death medical conditions”, (Independent 

examination for Bennett was conducted by a competent credentialed 

animal expert). But respondents refused to allow medical exams as is 
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reflected by the receiver's time sheets and expense accounts. (Cite). 

Ultimately, at the contempt trial Ryan demanded Bennett be 

incarcerated because: “the rescue will not take the horses if he is 

there”. Judge Giordano exited the courtroom while appellant 

acquiesced to follow the orders he did not understand, but instead was 

arrested, cuffed, ordered not to return to his property upon release.  

Remanded to custody appellant served five days incarceration, 

“minute to minute”. His livestock was (donated), “surrendered” along 

with a $40,000.00 donation and taken away on August 26, 2011, while 

appellant remained under orders to stay off of his property on pain of 

further arrest.  Here it can be fairly stated that appellant was denied 

his day in court, due process of law and caused delay by extrinsic 

fraud.  

A) (Malek v. Koshak, (2011) 200 Cal.App., 4th 1540)."Willful failure to 
comply with an order of the court constitutes contempt. (In re Grayson
(1997) 15 Cal.4th 792, 794 [64 Cal.Rptr.2d 102, 937 P.2d 645]; Code 
Civ. Proc., § 1209, subd. (a)5.)" (In re Rubin (2001) 25 Cal.4th 1176, 
1179 [108 Cal.Rptr.2d 593, 25 P.3d 1075].) "A trial court may take 
action to punish contempt under section 1218 of the Code of Civil 
Procedure. [Footnote omitted.] The elements of proof necessary to 
support punishment for contempt are: (1) a valid court order, (2) the 
alleged contemnor's knowledge of the order, and (3) noncompliance. 
(Moss v. Superior Court (1998) 17 Cal.4th 396, 428 [71 Cal.Rptr.2d 
215, 950 P.2d 59]; Code Civ. Proc., § 1209, subd. (a)(5).) The order 
must be clear, specific, and unequivocal. (Wilson v. Superior Court 
(1987) 194 Cal.App.3d 1259, 1273 [240 Cal.Rptr. 131].) `Any 
ambiguity in a decree or order must be resolved in favor of an alleged 
contemnor.' (In re Blaze (1969) 271 Cal.App.2d 210, 212 [76 Cal.Rptr.
551].)" (In re Marcus (2006) 138 Cal.App.4th 1009, 1014-1015 [41 
Cal.Rptr.3d 861].) "`A proceeding for the punishment of an indirect 
contempt is commenced by the presentation of an affidavit setting 
forth the alleged contemptuous acts. (Code Civ. Proc., § 1211.) The 
affidavit is in effect a complaint, frames the issues before the court and
is a jurisdictional prerequisite to the court's power to punish.' (In re 
Gould (1961) 195 Cal.App.2d 172, 175 [15 Cal.Rptr. 326].)" (Moss v. 
Superior Court, supra, 17 Cal.4th at p. 401, fn. 1.) (Malek 200 
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Cal.App., 4th at p. 1549).

B) The only prior notice of a pending proceeding that (Bennett) [r]eceived
was the ex parte application for the issuance of an amended order to 
show cause regarding contempt.

C) (4) Under the due process clauses of the federal and state 
Constitutions, (Bennett) [w]as entitled to reasonable notice that, in 
addition to holding a contempt proceeding, the trial court intended to 
rely on the evidence from that proceeding to also consider (seizing or 
otherwise depriving him of his property, livestock, livelihood and 
income while he was remanded to custody). (Bennett), [b]ecause he 
did not receive any such notice prior to the sentencing hearing, had no 
time to prepare a defense on the (deprivation) [i]ssue, both as to (arrest
and deprivation). Instead, (Bennett) was required to address the 
(criminal contempt) [o]rder for the first time as it was being made and 
without briefing or a separate hearing. Because the record does not 
demonstrate any extraordinary circumstances that would justify an 
exception to the requirements of due process, and the receiver does not
assert any such circumstance, (Bennett) [w]as entitled to notice and a 
hearing. Accordingly, the trial court's failure to afford (Bennett) [t]hose
basic procedural rights prior to entering the arrest order and to 
(accommodate seizure)— i.e., "the rudiments of fair play" (In re 
Marriage of Flaherty (1982) 31 Cal.3d 637, 654 [183 Cal.Rptr. 508, 
646 P.2d 179])—violated his due process rights and requires us to 
reverse that order. (See In re Marriage of Carlsson (2008) 163 
Cal.App.4th 281, 293 [77 Cal.Rptr.3d 305] ["[t]he failure to accord a 
party litigant his constitutional right to due process is reversible per se,
and not subject to the harmless error doctrine"]; see also Kelly v. New 
West Federal Savings (1996) 49 Cal.App.4th 659, 677 [56 Cal.Rptr.2d 
803] ["where the error results in denial of a fair hearing, the error is 
reversible per se"].)   “The trial court entered the order immediately 
after it sentenced him for contempt and without any prior notice or a 
meaningful opportunity to be heard.” (200 Cal.App.,4th at p.1550). 
(Emphasis added).

SEIZURES AND DEPRIVATIONS CONDUCTED

V. Seizure of property, trial and arrest without meaningful due 

process safeguards under the Fourteenth Amendment and Art.1§7(a) 

of the California Constitution are not time barred from reversal. 
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A) The Fourteenth Amendment's protection of "property," however, has 
never been interpreted to safeguard only the rights of undisputed 
ownership. Rather, it has been read broadly to extend protection to 
"any significant property interest," Boddie   v.   Connecticut,   401 U. S., at
379, including statutory entitlements. See Bell   v.   Burson,   402 U. S., at 
539; Goldberg   v.   Kelly,   397 U. S., at 262. 

B) "To one who protests against the taking of his property without due 
process of law, it is no answer to say that in his particular case due 
process of law would have led to the same result because he had no 
adequate defense upon the merits." (Coe v. Armour Fertilizer Works, 
237 U. S. 413, 424). “It (would have been) [e]nough to invoke the 
procedural safeguards of the Fourteenth Amendment.”

C) “Our holding, however, is a narrow one. We do not question the power
of a State to seize goods before a final judgment in order to protect the 
security interests of creditors so long as those creditors have tested 
their claim to the goods through the process of a fair prior hearing.” 
Fuentes v. Shevin, (1972) 407 U.S. 67 (Emphasis added).

D) (2) "The Fourteenth Amendment to the United States Constitution and 
article I, section 7, subdivision (a) of the California Constitution 
ensure that an individual may not be deprived of life, liberty or 
property without due process of law. Central to this constitutional right
is the guarantee that `absent a countervailing state interest of 
overriding significance, persons forced to settle their claims of right 
and duty through the judicial process must be given a meaningful 
opportunity to be heard.' Boddie v. Connecticut     (1971) 401 U.S. 371, 
377 [28 L.Ed.2d 113, 118, 91 S.Ct. 780]; (Payne v. Superior Court 
(1976) 17 Cal.3d 908, 914 [132 Cal.Rptr. 405, 553 P.2d 565].)" (Salas 
v. Cortez (1979) 24 Cal.3d 22, 26-27 [154 Cal.Rptr. 529, 593 P.2d 
226].) "An essential principle of due process is that a deprivation of 
life, liberty, or property `be preceded by notice and opportunity for 
hearing appropriate to the nature of the case.' Mullane v. Central 
Hanover Bank & Trust Co.,     339 U.S. 306, 313 [94 L.Ed. 865, 70 S.Ct. 
652] (1950). We have described `the root requirement' of the Due 
Process Clause as being `that an individual be given an opportunity for
a hearing before he is deprived of any significant property interest.' 
[Fn. omitted.] Boddie v. Connecticut  [,   supra,  ] 401 U.S. 371, 379. 
(Malek at p. 1547)
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VI. Here, the “equitable lien” awarded is not actionable, not 

recordable, and the “equitable mortgage”, exists only in name. It 

cannot be foreclosed even if WFB were to suddenly decide to follow 

California's mortgage laws. Equally the reformation must reform the 

deed of trust to reflect the lien amount awarded, while the equitable 

subrogation places a first priority lien in favor of Wells Fargo Bank 

without discernible value against Bennett's property. 

 Ms. Dill is correct in this sense the partial nature of the four 

remedies acquired by summary adjudication is in name only. Each is 

far from disposed of pursuant to Code of Civil Procedures § 437c 

requirements and cannot now be amended under a new and different 

theory. The problem is not the functionality of the orders garnered, the

problem, which respondents understand very well, is that equitable 

remedies were sought in name only without concern of viability 

because equity was a suitable cover for the tortious acts intended and 

undertaken to destroy Bennett and eliminate the difficult questions 

that he understood to ask and then insisted be answered. 

 It is undisputed, all parties agree that the boundary error was a 

mutual mistake. Bennett and Allen more than any other participants 

were compelled to rely on their own due diligence and the numerous 

experts involved in the certificate of compliance procedure, survey, 

appraisal, title report and title insurance, governmental agencies, loan 

underwriters, brokers and lenders. Allen and Bennett took every 

precaution, followed every requirement and provided payment at every

step, while the professionals profited at every turn. Bennett and Allen 

had no choice but to rely on the professionals that failed them and then

turned to blame, attack and punish them for errors beyond their 

purview or control in the mutual mistake. No judicial foreclosure was 
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sought and none is justified here. The damages that have now accrued 

for tortious acts by the banks and others against the buyer and seller 

have far exceeded any liabilities that would have been assigned them 

in a true court of equity. In addition to the banks, several insurers 

have laid in the weeds and must now be driven out along with the real 

party in interest, the beneficiary. 

A) As discussed in(Campbell v. Superior Court, (2005) 132 Cal.App.4th 
904 [34 Cal.Rptr.3d 68].)  “A number of California courts have 
considered whether a complaint seeking the imposition of an equitable 
lien or other equitable security interest in real property constitutes a 
real property claim under the lis pendens statutes. The majority of 
these courts have concluded that a claim that seeks an interest in real 
property merely for the purpose of securing a money damage judgment
does not support the recording of a lis pendens.” (E.g., Lewis v. 
Superior Court (1994) 30 Cal.App.4th 1850, 1862, 37 Cal.Rptr.2d 63 
(Lewis); La Paglia, supra, 215 Cal.App.3d at p. 1329, 264 Cal.Rptr. 
63; Wardley Development Inc. v. Superior Court (1989) 213 
Cal.App.3d 391, 394, 262 Cal.Rptr. 87 (Wardley); Urez Corp. v. 
Superior Court (1987) 190 Cal.App.3d 1141, 1149, 235 Cal.Rptr. 837 
(Urez) 

B) "An equitable lien is a right to subject property not in the possession of
the lienor to the payment of a debt as a charge against that property. 
[Citation.] It may arise from a contract which reveals an intent to 
charge particular property with a debt or `out of general considerations
of right and justice as applied to the relations of the parties and the 
circumstances of their dealings.' [Citation.] `The basis of equitable 
liens is variously placed on the doctrines of estoppel, or unjust 
enrichment, or on the principle that a person having obtained an estate 
of another ought not in conscience to keep it as between them; and 
frequently it is based on the equitable maxim that equity will deem as 
done that which ought to be done, or that he who seeks the aid of 
equity must himself do equity.' [Citation.]" (Farmers Ins. Exchange v. 
Zerin (1997) 53 Cal.App.4th 445, 453, 61 Cal.Rptr.2d 707.) 

C) In (their) [c]omplaint, (Wells Fargo) requested "an equitable lien 
against the (Bennett Improvements) equal to the amount of the assets 
of the Trust used to (purchase) the (Bennett Improvements)." [I]n other
words, (banks), [s]ought an interest in (Bennett's) real property "for the
purpose of securing a claim for money damages." (Urez, supra, 190 
Cal.App.3d at p. 1149, 235 Cal.Rptr. 837). As in La Paglia, supra, 215
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Cal.App.3d at page 1327, 264 Cal.Rptr. 63, (Respondent's) [c]laim is 
not dependent upon the uniqueness of the defendant's property in the 
underlying suit, and (Wells Fargo) [w]ill be fully compensated for any 
damages [s]uffered by a money judgment. We conclude such an action 
does not "affect . . . title to . . . specific real  property" (§ 405.4), and, 
therefore, does not support the recording of a lis pendens. (Urez, 
supra, 190 Cal.App.3d at p. 1149, 235 Cal.Rptr. 837.).
 ( 34 Cal.Rptr.3d at p.79).

D) Respondent's cross-complaint was unverified. Respondent's 

ex parte application for appointment of a receiver was unverified, thus 

appointment was awarded on unverified pleadings. Profound and 

immeasurable misconduct has been perpetrated against appellant. 

Facts and orders were misrepresented between state and federal 

jurisdiction. Necessarily, to impress a lien against a third party not in 

privity by summary procedure when respondent was unable to provide 

prove up of the debt as demanded. Clearly, lis pendens procedure was 

required under Code Civ. Proc., § 405.4 if Wells Fargo intended to 

assert a real property claim against Bennett's land. But there the 

prove up of debt is even greater.  

Respondents have been unable to complete the partition desired 

without first destroying the appellant. Accordingly, respondent's 

continuing litigation in the trial court has been aimed at rendering any

appeal moot by complete eradication of the seized property and by 

ensuring delay to frustrate appeal. 

The Summary adjudication hearing was conducted on July 21, 

2011, the Judgment entered on July 19, 2012 and now as of September

25, 2013, no further efforts to carry the judgment into effect have 

occurred, no surveys, lot line adjustments, partitions, no foreclosure 

procedures, nor any pleadings submitted or hearings conducted except 

26



immediately after notice of appeal and that only to “enforce the 

settlement agreement”. Respondent is correct in their assessment the 

the future of the settlement agreement is uncertain. The parties 

thereto are either taking up suits at law against each other or have 

repudiated the agreement long before appeal, specifically; Wells Fargo 

Bank and Norman Allen; both respondents to the instant appeal. 

Most significantly this is the result of a motioned summary 

adjudication hearing under Code of Civil Procedure § 437c, designed to 

cut through the pleadings as a matter of law and to reduce the 

ineffective use of the courts time while avoiding a multiplicity of 

actions at law. 

Here that process completely failed. The viability of this 

particular summary adjudication is well reckoned by the fact that no 

issues were disposed of and a multiplicity of suits have spawned from 

the summary adjudication, each with no end in sight except through 

the determination of issues under this instant appeal. Each and every 

related matter at law is and will be indeterminable until the seminal 

questions at law are answered on appeal.  

CONCLUSION 
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For the reasons stated above, the orders, appointments and 

judgments appealed from are now beyond the inferior court's 

jurisdiction to overturn, especially in that; respondents consistently 

acquired ex parte orders completely failing constitutional due process 

requirements. Ex parte orders from traveling judges, often sitting one 

hearing only without benefit of understanding the case file. 

Respondent bank(s) through counsel have proffered erroneous 

statements of fact and misguided arguments at law, then adulterated 

and misrepresented orders between courts and jurisdictions. 

Intentionally creating a prejudicial environment and fostering layers of

wrongful orders that can only be resolved through application of pure 

law by this reviewing court. Wells Fargo cannot deny that they 

contracted with the ex parte receiver, wrote her suits, pay her, 

indemnify her actions and now pay her attorney fees. All in violation of

the California Rules of Court and fiduciary law. Yet they are insistent 

that she is “the courts receiver”. Clearly, if Wells Fargo or Bank of 

America is the beneficiary, then that creditor has been compensated by

the A.L.T.A. Title policy purchased by appellant with due diligence. If 

the insurer has refused to pay respondent then it is because 

respondent is unable to prove up beneficial standing.

This litigation has been underway since September 2007 yet 

today the conclusion is more uncertain than ever while the causes of 

action, liabilities, suits at law, number of litigants, damages and costs 

grow exponentially. Redress for much of tortious conduct can and will 

be consolidated in the federal court. In this jurisdiction and in this 

matter reside one of the most significant issues that affects California 

law and California Courts, the misunderstanding and intentional 
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misuse of section 437c of the California Code of Civil Procedures to 

decimate the meritorious results that are achieved by meaningful 

hearings with full due process considerations and without which equal 

rights under the law must remain but a hopeful dream for the majority

of California citizens.    

     

Dated: 9/26/2013
Respectfully Submitted,

____/s/ Dwight A. Bennett_____
    Dwight A. Bennett
        Appellant
        In pro per
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VERIFICATION

I, Dwight A. Bennett, am the appellant in the above-entitled action. I 

have read the foregoing Opposition to Motion to Dismiss Appeal and 

Memorandum of Points and Authorities in Support and personally 

know the contents thereof and where so stated I was present during 

the conduct of the matters and events described. If called to testify to 

the same, under sworn oath I could competently do so. The same is 

true of my own knowledge, except as to those matters which are 

therein alleged on information and belief, and as to those matters, I 

believe it to be true.

I declare under penalty of perjury that the foregoing is true and correct

and that this declaration was executed at Susanville, California.

 

 

DATED: September 26, 2013

                                                            ___/s/ Dwight A. Bennett______

          Dwight A. Bennett, Appellant

 In pro per
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DECLARATION OF SERVICE

I, the undersigned, declare: I am over the age of eighteen years 
and not a party to the cause of action.  I am a resident of Susanville, 
California where the mailing address occurs.  My home address is 1625
Riverside Dr. Apt #35.  I caused to be served Appellant Dwight A. 
Bennett's Opposition to Motion to Dismiss Appeal by placing 
copies thereof in a separate envelope addressed to each addressee as 
follows: 

Lassen County Superior Court

2610 Riverside Dr.
Susanville, CA 96130

Norman W. Allen
P.O. Box 60
Janesville, CA 
96114

Bryan Cave LLP, Atty's for Wells
Fargo Bank,                  
N.A., and Bank of America, N.A.
560 Mission St., #2500
San Francisco, CA 94105-2994

I declare under penalty of perjury under the laws of the state of 
California, that the forgoing is true and correct.

Dated: September 27, 2013 at Susanville, CA.

       ____/s/ Beth Bennett_________
    Beth Bennett
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