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FOR THE COUNTY OF ORANGE
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

vs.
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18 WELLS FARGO BANK, N.A., a federally
chartered bank, on its own behalf and as

19 trustee ofMLMI Trust Series 2005-HE3;
BANK OF AMERICA, N.A., a federally

20 chartered bank, on its own behalf; BAC
21 HOME LOANS SERVICING, LP, a Texas

Limited Partnership and a unit of Bank of
22 America, N.A.; TIMOTHY M. RYAN, an

individual; THE RYAN FIRM, a California
23 Professional Corporation; VICKI LOZANO;
24 COUNTY OF LASSEN, CALIFORNIA; and

Does 1 through 50,

10

11

12

13 THE GRACE FOUNDATION OF
14 NORTHERN CALIFORNIA, A

CALIFORNIA CORPORATION,

) CASE NO. 30-2012-00612863-CU-BC-CJC
) Assigned/or all Purposes to the Honorable
) David R. Chaffee, Dept. C20
)
)
) FOURTH AMENDED COMPLAINT FOR:
)
) 1. COMMON COUNT-QUANTUM
) MERIT-SERVICES RENDERED;
) 2. FRAUD;
) 3. BREACH OF FIDUCIARY DUTY;
) 4. LEGAL MALPRACTICE RYAN AND
) THE RYAN FIRM;
) 5. NEGLIGENCE AGAINST LOZANO AND
) THE BANKS;
) 6. NEGLIGENT TAKING AGAINST
) COUNTY OF LASSEN;
) 7. NEGLIGENT MISREPRESENTATION
) AGAINST ALL PARTIES, EXCEPT THE
) COUNTY;
) 8. BREACH OF ORAL AGREEMENT
) AGAINST COUNTY OF LASSEN;
) 9. RECESSION AND REFORMATION;
) 10. INDEMNIFICATION-Civil Code §1833

25 )
Defendants. ) DEMAND FOR JURY TRIAL

26 )
) [UNLIMITED JURISDICTION]

27 1---------------- )

28
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COMES NOW Plaintiff The Grace Foundation of Northern California, a California

corporation and says as follows:

PARTIES

1. Plaintiff The Grace Foundation of Northern California ("Grace") is a California non

profit corporation with its principal place of business in El Dorado Hills, California. Grace is

an animal rescue and rehabilitation ranch. It provides critical care and rehabilitation for abused

and neglected horses and utilizes many of its rescued horses in equine assisted learning and

therapeutic programs for youth and adults. Grace also rescues and rehabilitates dogs, cats,

cows, sheep, goats, pigs, chickens and more. Grace is authorized to do business in the State of

California and conducts business in El Dorado County, California.

2. Defendant Wells Fargo Bank, N.A. ("WFB") is a federally chartered bank that does

business in the County of El Dorado, State of California. WFB is sued herein both in its own

right and as trustee of the MLMI Trust Series 200S-HE3 ("Trust").

3. Defendant Bank of America, N.A. ("BOA") is a federally chartered bank that does

business in the State of California and the County of El Dorado. BOA is sued herein in its own

right, and as the parent and/or alter ego ofBAC.

4. Defendant BAC Home Loan Servicing LP ("BAC") is a Texas limited partnership

and a unit of BOA. BAC is sued herein in its own right.

5. Defendants WFB, BOA, and BAC shall be referred to collectively herein as the

"Banks".

6. Defendant Timothy M. Ryan is an individual, and Grace is informed and believes

and thereon alleges that Ryan resides in Orange County, California. Ryan is a member of the

California Bar. At all relevant times, Ryan purported to act as Grace's attorney.

7. Defendant The Ryan Firm is a California Professional Corporation, and the law firm

through which Ryan practices.

8. Defendant Vicki Lozano (hereinafter "Lozano") is an individual. Grace is informed

and believes and thereon alleges that Lozano is a resident of Lassen County, California. Ms.

Lozano is a Court-appointed Receiver in the matter ofAllen v. Summit Financial Group, et al.,

and associated and related actions and cross-actions, Case No. 45679, Lassen County Superior

Court. Ms. Lozano was appointed Receiver with respect to the Whispering Pines Stables and

horses.
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9. Defendant County of Lassen, California, is a political subdivision of the State of

California (hereinafter "County").

10. Dwight Alan Bennett (hereinafter "Bennett") is an individual. Grace is informed

and believes and thereon alleges that Bennett resides in Lassen County. Bennett claims to be

the owner of the horses at issue in this action. Bennett has never abandoned the horses. In fact,

in face of losing the horses to the Receiver, Bennett filed for Bankruptcy to avoid the transfer of

the horses to the Receiver. Bennett either owns, once owned, or claims to own, Whispering

Pines Stables, located at 695-725 Highway 36, Susanville, California 96130 and all personal

property thereon, including the horses. The Banks have or continue in their attempts to

foreclose the real property comprising Whispering Pines Stables. However, the animals on that

property were never abandoned. See Lassen County Code Section 8.10.110.

11. Unless otherwise alleged in this 4th Amended Complaint, Plaintiff is informed and

believes, and on the basis of that information and belief alleges, that at all times mentioned in

this 4th Amended Complaint, Defendants were the agents and employees of their Co

Defendants, and in doing the things alleged in this 4th Amended Complaint, were acting within

the course and scope of that agency and employment. Specifically, but without limitation,

Plaintiff is informed and believes that Ryan was the agent of the Banks; and that Lozano's

appointment as Receiver was as an agent of Ryan and the Banks. Plaintiff is further informed

and believes that Lozano's actions were directed and orchestrated by Timothy Ryan, also an

agent of the Banks.

12. Plaintiff does not know the true names of Defendants Does 1 through 50,

inclusive, and therefore sues them by those fictitious names.

BACKGROUND FACTS

13. On or about April 8, 2011, Grace and the County entered into an Agreement

whereby Grace took custody of 20 horses from Whispering Pines Stables belonging to Bennett.

The County agreed to pay for "equine protective services" provided by Grace for the care,

custody and maintenance of the horses. A true and correct copy of this Agreement is attached

hereto as Exhibit "A". Ownership of these horses was transferred to Grace via the County of

Lassen's "Animal Surrender Form", a true and correct copy of which is attached hereto as

Exhibit "B".
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14. After protracted litigation between the Banks and Bennett, on July 21,2011, the

Lassen County Superior Court, in the matter entitled Allen v. Summi(Financial, Lassen County

Superior Court, Lead Case No. 45679, at the request of the Banks, appointed Lozano as

Receiver "immediately empowered and directed to take possession and control over the real

property which is the subject of this action, which property bears the assessor's parcel numbers

099-260-69 (the '40 acres') and 099-260-70 (the '14.03 acres') '" and to demand, receive and

check all rents, issues, profits and income therefrom, and all monies arising from the subject

property, to collect debts and compromise same, and to perfonn ali acts respecting the subject

property which the Court may authorize." A true and correct copy of the July 21,2011 Order is

attached hereto as Exhibit "C". The "real property" referenced in this Order is the Whispering

Pines Stables. The Banks were represented by Ryan in the Allen Court matter.

15. The Banks and Ryan sought the appointment of a Receiver because they believed

that Whispering Pines Stables was a viable business that the Receiver would manage pursuant

to the appointment and which would render profits that could be used to pay Bennett's

arrearages on the mortgage on Whispering Pines Stables.

16. Instead, what Lozano found was dead and starving horses that she was now

charged with the care of. Lozano looked to Ryan and the Banks for funds to care for and feed

the horses. Grace is informed and believes that the minimum monthly cost of caring for the

horses was $15,000, which sums was to be paid by the Banks. Eliminating this financial

liability would have benefited the Banks.

17. On July 22, 2011, Ryan and WFB entered into a written Indemnification

Agreement with Lozano, which provides "Wells Fargo shall be liable for and agrees to defend,

indemnify, and hold harmless Receiver, and her respective agents, employees, and

subcontractors, against any and all liability, damages, losses, expenses, demands, claims, suits

or judgments arising out of any adverse proceeding against Receiver in the Action [defined as

the action in which the Receiver was appointed], or in any other civil forum, related to

Receiver's commission of her duties, responsibilities, rights, and obligations granted or

imposed by the Order."

18. Again on motion of Ryan and the Banks, the Allen Court entered an Order on July

29, 2011 providing that Bennett was to "relinquish possession of the animals subject to this

Order, and shall fully cooperate with the Receiver in her execution of the acts performed under
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the authorization granted by this Order." The July 29,2011, Order then authorized Lozano "to

surrender any and all animals [at Whispering Pines Stables] ... to the County of Lassen."

Finally, the July 29,2011 Order, granted the County authority to "release any animals

surrendered by the Receiver to its owner upon a sufficient showing by the purported owner of

his or her ownership, and upon a sufficient showing by the purported owner that he or she can

adequately care for the claimed animal." A true and correct copy of this Order is attached

hereto as Exhibit "D". As such, the only manner by which the County could release any of the

animals it received from Lozano was to those who could show proof of ownership and the

owners could further show that they could adequately care for the animal.

19. After obtaining the Order to release the animals to the County, Lozano sought cost

information for care ofthe animals. On August 4,2011, Ryan wrote to Lozano: "Let's see what

the local rancher would charge ... to just caretaker them until foreclosure ... But THEN what do

we do with them??? This is a huge financial drain ... " A true and correct copy of this email is

attached hereto as Exhibit "E". The Banks, via Ryan, had to "give" the horses to somebody

else to stop the "financial drain". Otherwise, the horses would have remained the financial

responsibility of the Banks. As suggested by Ryan's email the Banks wanted to make the

horses the financial responsibility of somebody other than the Banks who were responsible for

paying the Receiver. If Ryan could accomplish this task, it would be to the financial benefit of

the Banks.

20. In or about August, 2011, Ryan, on behalf of the Banks, and/or Lozano contacted

Grace indicating an urgent need to remove approximately 36 horses from Whispering Pines

Stables (these horses, and the foals born to them, constitute the "Whispering Pines Horses").

Grace explained to Ryan that it would be willing to assist with the care of the Whispering Pines

Horses on one of two conditions: either (1) the horses would be held in protective custody,

with ownership of the horses remaining with their rightful owner, and the Banks assuming full

financial responsibility for the care of the horses at Grace's standard rates for such care; or (2)

the rightful owner of the horses would relinquish ownership of the horses to Grace, with a set

sum of money paid to Grace to cover the cost of caring for them. Ryan claimed that the Banks

had already spent a great deal of money providing care for the horses and that they would only

be interested in relinquishing ownership of the animals to Grace. Ryan did not disclose to

Grace, however, that the Banks did not own the Whispering Pines Horses, and that the Banks
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did not have the lawful right to relinquish ownership of the Whispering Pines Horses to Grace,

via Lozano or in any other manner.

21. On or about August 2,2011, Grace told Ryan that it would assume ownership of

the horses on the express condition that Grace were paid $50,000, which was needed to

supplement Grace's financial wherewithal to provide care for the horses until Grace could

adopt out the horses to new owners. Grace made clear to Ryan that one of its major concerns

was the possible pregnancies of the mares (adult female horses) because one or more stallions

7 (male horses that have not been gelded (castrated)) had been housed with the mares, without

appropriate separation. Grace told Ryan that pregnancy testing would need to be immediate,

and that as an express condition for assuming ownership of the horses, and pursuant to standard

shelter practice, all early pregnancies would need to be terminated. A further express condition

of assuming ownership of the horses, and which was expressly communicated to Ryan, was that

a majority of the Whispering Pines Horses needed to be ready for adoption by October 15,

2011, a day in which Grace had already planned a Nationwide-adoption effort.

22. On or about August 17, 2011, Ryan confirmed to Grace that the Banks would pay

Grace a total of $40,000 ($20,000 from WFB and $20,000 from BOA/BAC). Ryan emphasized

that these payments were "donations" and not payment for the horses' care. Ryan requested a

letter from Grace acknowledging the donations and asked Grace not to mention the termination

of the pregnancies in the acknowledgement letter. Ryan also instructed Grace to include in the
1.1

letter examples of how the "donations" were to be used, but emphasized that the letter needed

to reflect a total cost approximately $40,000.

23. Lassen County agreed, via Pete Heimbigner, the County's Public Works Deputy

Director, to pay an additional $10,000 for the Whispering Pines Horses' care, which to date has

not been paid.

24. On August 18, 2011, Grace sent Ryan the requested letter via email regarding the

donations stating that the horses would be prepared for the October, 2011 adoption.

25. The most critical element of this agreement is Grace's ability to take ownership of

the Whispering Pines Horses immediately, and to take all appropriate steps immediately to

manage the horses. None of the Defendants told Grace that they did not have legal title to pass

26 to Grace; none of them disclosed the July 29,2011 court order or disclosed the fact that the

27
1 owner of the Whispering Pines Horses were unknown. In fact, the County of Lassen had

28
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specifically been ordered to surrender the animals only to the owners - nobody else.

26. On August 19,2011, during a contempt proceeding in Lassen County Superior

Court against Bennett, Bennett advised Ryan, Lozano and the Court of his bankruptcy filing on

August 18,2011. Rather than acknowledging that the automatic stay prevented the Superior

Court from proceeding, Ryan urged the Superior Court to proceed with the contempt

proceeding because it "is a quasi-criminal proceeding. A stay, a bankruptcy stay is simply a

stay to prevent debtors from collecting on debts of the bankrupt. It has no bearing on this

proceeding at all whatsoever." Ryan failed to mention to the Court that the Bankruptcy filing

had the legal effect of staying the July 29,2011 Order which transferred assets (animals which

now belonged to the Bankruptcy estate - not to Bennett).

27. Later the same day, on August 19,2011, Grace's Executive Director, Beth

DeCaprio, and Jeanne Warr met Ryan, Lozano, and Pete Heimbigner of Lassen County met to

go over a plan for picking up the Whispering Pines Horses, which Ryan, Lozano and the

County knew belonged to Bennett and/or the Bankruptcy Estate/Trustee. DeCaprio and Warr

met everyone at Lozano's office in Susanville. DeCaprio and Warr were informed that Bennett

had been placed in police custody during a hearing in Lassen County Superior Court that took

place earlier on the morning of August 19. Critically, DeCaprio and Warr were not told that

Bennett informed Ryan, the Banks, Lozano and the Court that on August 18th Bennett had filed

for bankruptcy protection. Ryan, the Banks and Lozano did not tell Grace that the Bankruptcy

had the legal effect of transferring Bennett's assets, including the horses, to the Bankruptcy

estate, thereby effectively staying the July 29th Order permitting Lozano to transfer the horses

to the County.

28. In any case, Grace never had the ability to take ownership of the horses as Lozano

and the County never had ownership to transfer. All that the July 29th Order authorized Lozano

to do was to surrender the equine to the County and the County to release the animals to their

owners.

29. Ryan, the County and Lozano failed to disclose the contents of the July 29th Order

to Grace. Instead, Ryan, the County and Lozano represented that ownership of the horses was

being transferred. Further, Grace was not told of Bennett's bankruptcy filing which might have

prompted Grace to ask why Bennett's filing Bankruptcy would have any impact on the transfer

of the horses if ownership was being conveyed by Lozano to the County and from the County to
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via Final Disposition. Attached hereto as Exhibit "F" is a true and correct copy of the Final

Disposition transferring ownership of the August horses. The "Final Disposition" appears on
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4 I document pertaining to the transferring of the horses.

5 30. By contrast, with respect to the four horses whose ownership was not being
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transferred to Grace, those horses would be placed into Grace's protective custody subject to a

pre-existing Memorandum of Understanding between Grace and Lassen County until the

owners could arrange to pick up the horses from Grace. Attached hereto as Exhibit "G" is a

true and correct copy of the Protective Custody Agreement signed on the same date as the Final

Disposition Agreement.

31. Based on the foregoing, Grace continued to prepare to receive the Whispering

Pines Horses on August 26, and stepped up its advertising efforts for the October 15,2011

Nation-wide adoption effort. Grace took these steps based on its belief, derived from the

representations of Defendants, including the "Final Disposition Agreement" that it would

obtain ownership of the Whispering Pines Horses upon transfer.

15 32. On August 25, 2011, Ryan and the Banks filed an application in the Bankruptcy

Court seeking "an mIDulment of the stay so that the filing of the subject bankruptcy petition

does not affect post-petition acts ... ," including transferring ownership of the horses to Grace.

The Banks and Ryan knew, as of August 25,2011, that ownership of the horses could not be

transferred to Grace without further Court action, yet they did it anyway.

Bankruptcy trustee by making a Motion to Excuse the Receiver from turning over the horses to

the trustee. On August 25,2011, Ryan wrote in the Memorandum of Points and Authorities

executed under his name and by an attorney at his office, that the Motion to Excuse the

Receiver's transfer of property to the Trustee should be heard on shortened notice "because the

bankruptcy stay clouds the Receiver's authority to manage the ailing property. Specifically, the

bankruptcy stay impedes the Receiver's ability to transfer the remaining, severely neglected,

thirty-four (34) horses ('Remaining Horses'), as ordered by the Lassen County Superior Court,

from the dilapidated subject property to a rehabilitation facility where the horses will receive

necessary and immediate medical treatment." Knowing that the "bankruptcy clouded title"
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33. On August 25,2011, Ryan and the Banks tried to do an end run around the
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(which Lozano and the County never had to begin with), Ryan went to Whispering Pines on

August 26th where he watched as the horses were removed from Whispering Pines by Grace

without saying a word about "clouded title", the Bankruptcy, or the fraudulent form of transfer.

34. Grace formulated its initial estimate of the cost for caring for the Whispering

Pines Horses and its agreement to do so at a cost of$50,000.00 was based on its belief that it

would obtain immediate ownership of the horses and that the Nation-wide adoption programs

set for October 15,2011 would result in the prompt adoption of many of the horses. Grace

would never have taken the horses under such terms had it knO\'Vll that title to the horses was

more clouded then ever after the July 29,2011 Order and the Bankruptcy filing.

35. On August 26,2011, notwithstanding the bankruptcy, the automatic stay and the

other issues related to title, Lozano, at the request of and for the benefit of the Ryan and the

Banks, purported to grant "Final Disposition" ofthe subject horses to Lassen County, which in

tum purpOlied to "relinquish" the animals to Grace. Exhibit "F". Lozano also purported to

enter into a "protective custody" agreement with Lassen County regarding other animals, and

Lassen County entered into such an agreement with Grace. Exhibit "G". The Banks and Ryan

knew that Lozano had no authority to grant "Final Disposition" to the County. Lozano's

transfer authority was limited to transferring the animals to the County for transfer of the

animals to their rightful owners. Yet, the Final Disposition purported to transfer to the County

"Final Disposition" of the horses. Lozano proceeded with these agreements at the request of

and for the benefit of the Banks who would have been responsible for feeding and caring for the

horses absent the transfer of the horses to Grace. The County, in direct violation of the Court

Order accepted ownership of the horses and thereafter purported to give "Final Disposition" to

Grace.

36. Believing there was no cloud on title and that they were receiving ownership of

the horses, on August 26, 2011, Grace took custody of the Whispering Pines Horses and moved

them to its ranch in EI Dorado Hills, where the surviving horses and their foals live today.

37. On September 2,2011, Ryan's Motion to Excuse turnover of the horses by the

Receiver to the Trustee was denied by the Bankruptcy Court. The Bankruptcy Court denied

Lozano the right to control the disposition of Whispering Pines Horses. Neither Ryan nor the

Banks, however, advised the Bankruptcy Court that Lozano, without legal authority, had

already turned the horses over to Grace via Lassen County on August 26, and under the false
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pretense that Grace had received the horses via "Final Disposition".

38. No longer could Ryan pretend that ownership had been conveyed to Grace.

After the September 2nd hearing, Ryan finally disclosed to Grace that Bennett had filed

bankruptcy and that this was "bad news". Ryan instructed Bennett, by a September 15,2011

email that Ryan's "firm represents the Grace Foundation concerning all animals removed from

Whispering Pines. Do not contact Beth DeCaprio or anyone related to the Grace Foundation

concerning any matters. Additionally, please ensure that your agents do not contact anyone at

the Grace Foundation concerning these animals. Please go through our office and our office

alone."

39. Ryan told DeCaprio that the bankruptcy was filed AFTER August 26,2011, the

date Grace was given Final Disposition of the horses. Nonetheless, Ryan stated that because of

the bankruptcy, Grace needed to "postpone" adopting the horses out but that he would have the

problem resolved in just a couple of weeks. This was yet another deliberate misrepresentation.

The obstacle to adopting out the horses was primarily the fact that Grace had never received

ownership of the horses via the Final Disposition, which was a false document on the letter

head of Lassen County, consented to by Lassen County and signed by Lassen County.

40. On September 17,2011, at a time when it is undisputed that Ryan was jointly

representing the Banks and Grace, the Banks filed a Motion in Bankruptcy Court for relief from

the automatic stay. Couched in the language of the Bankruptcy, Ryan expressly instructed

Grace not to take any of the usual steps Grace might otherwise take with respect to newly

rescued horses, including the termination of early pregnancies. This significantly adversely

impacted Grace. Had Grace known on August 26, 2011 that it did not own the horses and that

its efforts to manage these horses would be severely limited Grace would never have accepted

the horses.

41. On September 19, 2011, in a declaration prepared by Ryan and for the Banks'

benefit, and notwithstanding the stay, Lozano declared that Grace has "provided for the sa[fJe

transfer of the horses for the time being."

42. On September 23,2011, in an email, Ryan advised Grace that he had "spoke[n] to

the DA for about a half hour" about Bennett. Ryan further stated that he told the DA he "would

provide him with a real prosecution package."

43. On September 29,2011, in an email, Ryan advised Grace that "the District
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Attorney received the package from our office ... if I don't get good vibes about him moving

forward soon, we need to find the outside pressure that you were referring to '" seems like a

pretty easy way to score some cheap political points ...." Clearly, Ryan was attempting to

remove Bennett from the picture by having the state impose criminal prosecution so as to

prevent Bennett was asserting his ownership over the horses.

44. On October 13,2011, Austin Beardsley, an associate in The Ryan Firm, sent an

email to Grace and asked whether Grace would provide a declaration in support of the Banks'

position in the Bankruptcy Court. Beardsley stated, "thanks for all that you guys have done for

the horses!!! 1" Without any hesitation, Ryan and the Banks were willing to use Grace when it

benefited them, but as set forth below, once Ryan and the Banks obtained all that they needed

from Grace, they refused to provide any help for the horrific situation unfolding at Grace.

45. On October 14, 2011, Ryan sent an email to Grace and said, "my inside source

talked to the DA on Monday night.. .. He said, 'I don't have a prosecutable file.' I heard that

he and David Bennett are drinking buddies from way back. It is all up to us now. Seriously.

No one else cares .... By us, I mean me, you and Beth. I will be up on Monday for my hearing.

I will win and I hope that the Comi will also dismiss Dwight's BK. We are simply moving to

reimburse the Receiver and complete our foreclosure. I didn't ask for that yet ... as I don't

have grounds ... but if the Court is disgusted enough by what we presented, we will get that

result." Once again, while Ryan is trying to curry favor with Grace, it is now obvious that his

sole motive was to use Grace for the benefit of himself and the Banks.

46. On October 21,2011, the Banks obtained relief from the automatic stay in

Bennett's bankruptcy. Ryan sent Grace an email stating, "Thanks for letting me hang out with

the cool kids yesterday. I think that the strategy for Beth's update to the Grace supporters is

very critical for momentum. Beth obviously can't fold, and needs to continue to hold Burns

[Lassen County DA] accountable." Ryan then proposed a message to Grace supporters. Ryan

concluded, "As always, without you our mission is impossible. With you, our mission might

actually be achievable."

47. On October 24,2011, in an email, Ryan advised Grace that "the Sheriffs office

called me today to inform me that they would be executing a search warrant at Whispering

Pines TOMORROW!!!! Please don't tell anyone ... as it is kind of a secret ... he was just

giving me a Courtesy warning because of the bank's security interest in the property.
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1 , 48. On October 25,2011, Belmett was arrested on 70 counts of felony animal abuse.

21 49. On October 27,2011, Ryan sent an email to Grace and stated, "My wife has lived
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8

9

10
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We need to act as a "reasonable manager" of these horse assets while the bankruptcy is

pending. If the bankruptcy judge does what he is SUPPOSED to do, the bankruptcy case will

be dismissed on Monday, and we will not have to worry about the bankruptcy Court. To the

extent we need to put down an animal, as long as the care decision is documented and

appropriate, we can do that EVEN if the horses are still under the control of the bankruptcy

Court. As soon as the BK Court dismisses his case, then we will need to weigh the strategy.

We have to choose one of two paths: 1. Lassen County gave us the horses, we can do what we

want. (See Pete transfer paperwork) OR 2. We are caringfor the horses, we are stepping infor

Lassen, Lassen has provided us the parameters that we can use to release the horses, BUT

Lassen is on the hookfor the board and care because the Order from Court says that the horses

are released to Lassen. Each path is mutually exclusive." At no time did Ryan suggest that

Lozano's transfer to the County was wrongful or that the County's transfer to Grace was

wrongful.

51. On December 5, 2011, in an email, Ryan advised Grace, "[t]he Chapter 7 trustee

was just appointed and we have a letter up to the trustee asking him to abandon the horses.

Once the horses are abandoned, then we can act like the bankruptcy does not exist." Again

Ryan fails to disclose that the Final Disposition is a false document and that irrespective of the

Bankruptcy, Grace never received ownership of the horses.

52. Also on December 5, 2011, in an email to Ryan's wife, DeCaprio stated, "I could

not believe how lucky we were when Tim [Ryan] offered to help us with the Bennett case and I

have watched in amazement as he has over and over again gone beyond the call of duty ....

Without Tim's help I do not think I would have had the fight in me to see this all the way

through."
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1 53. On December 9,2011, the Chapter 7 Trustee filed in the Bankruptcy Court an

abandonment motion with respect to the animals. The Trustee sought abandonment "because
2

the Horses are of inconsequential value or benefit to the estate and are otherwise burdensome to
3

the administration of this case." By this time, all parties understood the extreme expense caring

4 for the horses would entail, yet no one stepped forward to help with these costs.

5 54. On December 12,2011, Ryan, in an email to DeCaprio, stated, "Our letter to the

6 trustee had the desired effect. She filed a motion to deem the horses and all other animals as

7 abandoned. . .. Once the Court approves that motion, we can start the process of adopting out

8 the horses as they will not longer be part of the bankruptcy estate."

55. On December 21,2011, in an email, Ryan advised Grace that "[t]he squatters
9

were removed yesterday ... Now, we can accomplish what we tried to accomplish in July. The
10

horse abandonment motion has not yet been opposed! We will know very shortly if Grace is
11 going to have a free hand in dealing with the horses."

12 56. On December 30, 2011, in an email, Ryan advised Grace, "Let's plan for a

13 conference call during the first part of the year on an action plan for the animals. As I have told

14 Beth, there are two mutually exclusive paths to go down: 1) the animals are Grace's and can be

15 adopted out; 2) the animals are being held by Grace for the County and the County owes for

16 their board care and med's. That signedpiece ofpaperfrom the County is our get out ofjail

free card... The County gave us the animals. PERIOD."
17

57. On January 3, 2012, Ryan, in an email, advised DeCaprio, "Today, the bankruptcy
18

Court on the motion for the Chapter 7 Trustee ordered all of Bennett's animals abandoned.
19 Now, the bankruptcy Court has no jurisdiction over the animals from Whispering Pines and

20 they can either be reclaimed by their rightful owners (who show proof of ownership and ability

21 to care for the animals) or adopted out by the Grace Foundation to new, loving homes."

22 58. On January 24, 2012, DeCaprio sent an email to Ryan, stating, "I'm so sorry it has

23 taken me so long to get these invoices to you. I wanted to be sure we were also able to add a

24 reasonable estimate for the care ofthe mares. Also I am wondering ifyou have the original

agreement that you wrote up between Lassen and us regarding the horses. I cannot seem to find
25

mine. I'm not sure if we now have legal custody of the horses .... I'm wondering where we
26

stand with legal ownership with them now." Believing that Ryan was still its lawyer, Grace

27 inquires of Ryan as to the legal status of the horses and who will be financially responsible for

28
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the horses.

59. On February 16, DeCaprio, via email, advised Ryan: "1 am sorry 1haven't been

back in touch with you - I'm not sure if I dropped the ball or not. I know Tim was going to

look over the demand letter [to the County] and I'm not sure what transpired after that. There is

so much money going out with these mares, that we are in a world of hurt. We had a pregnant

mare pass away and we are in the midst of putting up all of the foaling stalls, and two of the

mares are on medication that costs over $80 per day. And we're trying to keep our heads afloat.

We are also having to put in electricity in the quarantine/med area in order to properly care for

the 20 pregnant mares. Please let me know how we can move forward on financing all of this?

You had mentioned the banks may be able to contribute a second and third grant any ideas on

progressing these? I would be very appreciative to hearing something as soon as possible."

60. Not hearing back from Ryan, on February 28,2012, DeCaprio, in an email to

Ryan, again inquired: "Hey Tim wanted to check-in and touch bases with you. Wondering

where things are at with the demands [to the County] being sent out? .. , We are in full blown

PANIC mode, and scrambling to secure long term and short term funding!!! ... Please let me

know what you think of the letter below and if you have any thoughts on anyone that could

assist in securing these funds or have any interest in this loan/donation. Who knows: perhaps

WELLS FARGO might be able to fund this!"

61. Rather than responding directly himself, on March 5, 2012, Beardsley, Ryan's

associate, in an email to DeCaprio, wrote: "Our demand letters [to the County] have gone out,

and we are awaiting responses from the County .... We will definitely be keeping a close eye on

the county. You know us."

62. On March 28, 2012, Ryan, in an email to DeCaprio, wrote: "Sorry for the radio

silence but 1was out in hearings yesterday ... 1approached Wells and BAC for more dollars

and they reminded me of the money spent so far on the case ... and encouraged me to

contribute. Austin is on the County .,. I have had to pass most of the responses, etc. over to

Austin as I am training two new attorneys at the firm and my caseload is exploding. Austin is

invested in this case and getting retribution from the County (and restitution), but if there is any

lag in response, don't hesitate to text or call me."

63. Not having obtained any financial assistance, on April 25, 2012, DeCaprio, in an

email to Ryan, wrote: "Austin and Tim, Hey guys, 1hope that things are going well. I wanted
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to check in with you and see if we had heard anything from Lassen yet and ask for assistance.

We are in the middle of HELL right now. About two months ago the birthing issues started .....

sadly with the death of a mom and foal. We knew that these babies would have an uphill battle

because of their past, but we could not have anticipated how bad it would be. So far we have 5

live foals that have dropped and sadly we have had 2 stillborn deaths already. As of today we

have over 10 more to go. Because we have no idea of the actual due dates we have to provide

around the clock coverage and most of us are getting less than 3 hours of sleep per night. We

do not have the money to have cameras in every stall so we are taking two hour foal watch

shifts all through the day and night. If a mare foals early which they are all doing, we have only

a small amount [o]ftime to get to the foal and administer oxygen or we may lose the foal.

Saturday our Vet went home for just a couple of hours and a baby was born. These horses give

us no warning when they drop early. On Saturday we were by the side of the foal within a

minute and began administering CPR immediately and sadly we were still unable to save it.

Everyone has worked so hard to care for these horses and the losses are devastating .... The

Susanville case has really taken its toll on our organization and I am reaching out to you guys to

beg for your help. I HAVE TO DO SOMETHING NOW. Medical costs and the cost to care

for these horses and foals are killing us. While I know that the care we are providing is the

right thing to do and I am happy that we are here to do it, I just cannot comprehend how we

ended up car[r]ing the weight of this case because a mistake was made on the actual ownership

of the horses. It would be one thing if I had taken the horses with the knowledge that their

ownership was in question and that we may be having to carry the burden and financial

responsibility of the horses and all of the foals, but we had no idea. Nor our organization is in a

horrible financial crisis trying to do the right things by these mares and foals and it is simply

unacceptable.

We are very grateful for all the help you have given us and without your assistance I

do not believe that Bennett would have been arrested for his horrendous crimes, but I am

pleading with you to help us find a way to get money in now. We have to get reimbursed for all

the costs we have incurred caring for the horses, but I realize that could take months. I have to

move forward in the reimbursement process but I also MUST find some funding to get us

through the next few months with thee foals. PLEASE help me to figure out what to do ....

This is a heartbreaking case and all of us that are dealing with the daily care of these horses are
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feeling the stress of birthing babies that never had a chance because of their past. Plus the 24

hour watch that we have to do as well as all the care the live foals and moms need .... not to

mention all of our other duties at the ranch. Please let me know how we should proceed with

Lassen and any idea that you may have in regards to funding .... I would appreciate your help

more than you can imagine.

Give me a call or email me at your convenience. Ryan is doing great by the way!!! I

am hoping for a miracle! !!"

64. DeCaprio believed that a "miracle" was possible because she continued to believe

that Ryan was representing Grace, and that he was advocating diligently on its behalf. Only

later did DeCaprio discover that Ryan was not acting in the best interests of Grace, but instead,

was working solely in the best interests of his other clients, the Banks. Moreover, because of

Ryan's deception and intentional misrepresentations, all for the benefit of the Banks, the harm

to Grace and the horses has been greatly magnified.

65. Notwithstanding Grace's desperate pleas for help, on April 26, 2012, Ryan, in an

email to DeCaprio, responded: "I just read your e-mail and Austin and I will meet on it this

morning."

66. Six days later, on May 2,2012: Ryan, in an email to DeCaprio, wrote what turned

out to be his last communication with Grace: "We appreciate your email and its candid nature.

We have always valued the open dialogue we have had with the Grace Foundation throughout

this horrific ordeal. In that spirit of openness, please consider the following issues as we move

forward.

First, we cannot express enough our respect for the efforts that the Grace Foundation

has made to save the lives of dozens of horses abused by Dwight Bennett and your help in

assisting (and ensuring) the prosecution ofMr. Bennett. Those horses most certainly would not

be alive but for the specific efforts of the Grace Foundation. We appreciate and honor the

memories of serving alongside you in this battle.

Second, we are continually shocked by the sheer volume of expense and waste

caused by a single man - Dwight Bennett, and that the Grace Foundation has borne all ofthe

expenses of the wreckage that his actions have brought. We also agree that the expenses were

utterly unexpected by all parties when the County of Lassen seized the horses and surrendered

them to the Grace Foundation. At that time, our clients made donations totaling $40,000.00 to
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help absorb the expense of the Grace Foundation taking these horses from the County of

Lassen. The fact that unforeseen costs have reached astronomical heights, and put the Grace

Foundation at risk magnifies the tragic nature of this situation.

Third, we understand the Grace Foundation's urgency in seeking to recover these

costs. To this end, we provided comprehensive demand letters to three separate entities on

behalf of the Grace Foundation, free of charge. We also agree that the County should bear the

burden of caring for these horses as they knew about the dire situation and did little more than

enable Dwight Bennett to continue his practices. Here is where we get to the "open and honest"

section of this correspondence. In reading between the lines in your email, you are intimating

that the Grace Foundation may need to seek to recover monies spent on the Whispering Pines

animals from our clients via potential legal action. As a result, it is vital that we fulfill our

ethical duty to or clients, and refrain from providing any information or legal advice to the

Grace Foundation that will compromise our ability to represent our clients to the fullest extent.

This we will be unable to provide any assistance in recovering monies from the County of

Lassen or any other entity for the Grace Foundation, or provide any further independent legal

advice to the Grace Foundation as any such advice will necessarily be compromised by a clear

conflict of interest as you have intimated.

As to the notion set forth in your e-mail that there was some "mistake" in ownership

of the horses, we are unclear as to what exactly you mean. As you recall, an officer of the

Lassen County Superior Court, Vicki Lozano, obtained an order allowing the Receivership

estate to release the horses to the County of Lassen. The County of Lassen then released

"possession" of the horses to The Grace Foundation. That release was drafted by the County of

Lassen, was not reviewed by our office or any attorney for our clients, and was issued well prior

to our firm providing any informal information or feedback to the Grace Foundation. The

release is imprecise and (in our view) allowed the Grace Foundation to take one of two

mutually exclusive positions: (1) the horses are ors, we can adopt them out; or (2) the horses

still belong to Lassen County and it (therefore) needs to pay for their board and care. We

provided this information to you in an e-mail on November 10,2011 ....

Obviously, we understand the dire nature of this unexpected situation. We will

continue to echo the plight of the Grace Foundation to all who will listen. We will cooperate

with any media requests regarding Dwight Bennett and the horses. However, as explained

-17-
FOURTH AMENDED COMPLAINT



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

1

18

19

20

21

22

23

24

25

26

2

28

above, we are limited in the actions we can take to make this happen based on the clear subtext

of your e-mail and the deep fiduciary duties to our clients that we must hold paramount as

officers of the Court and members of the bar."

67. On June 20, 2012, Grace implored the Banks either to assume financial

responsibility for the care of the subject horses or to make other arrangements for the horses.

To date, the Banks have refused to do either.

CURRENT CONDITIONS AND FORESEEABLE EXPECTATIONS

68. A few words about terminating early pregnancies. Grace follows standard shelter

practice with respect to the termination of early pregnancies. Grace does not undertake this act

lightly. That said, Grace's first priority is to the rescued animal. Moreover, given that the need

for its services far outweigh its ability to provide services, Grace must exercise sound judgment

in managing animals presented to it.

69. With respect to the Whispering Pines Horses, Grace knew that they had been

deprived of adequate feed and appropriate care for a period of time. Moreover, because many

of the horses were either very young or very old, which precluded them from being considered

good breeding candidates, Grace knew that if the horses were pregnant, and if the pregnancies

were not terminated early, the pregnancies would be at high risk for complications and many

would require very expensive veterinary care. Because Grace was not allowed to follow

standard shelter practice in this case, the negative consequences have been extreme, and

continue to grow by the day.

70. As of the date of the Third Amended Complaint was filed, Grace was and

continues to care for a total of approximately 50 horses. The cost as of several month ago was

as follows:

Standard Layup Facility Fees - Board and Daily Care Fees: $372,060.00.

Prenatal and Post-Natal Care Fees. 24 hour a day housing and observation:
$182,225.00.

Additional Daily Services and Additional Feed, Grain and Supplements: $296,640.00.

Total Emergency/Non-Emergency Veterinary Expenses and Costs: $193,888.00.

Build-Out of Foaling Facilities Costs and Expenses: $87,200.00.

Purchase of Additional Medical Equipment and Medical Supplies for Care of Horses:
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$37,000.00.

Transport of Horses to Grace Ranch on August 26, 2011: $5,950.00.

Total Costs between August 26, 2011 through January 15,2013: $1,174,963.00.

These costs are ongoing and exceed the sums above to date and on a daily basis.

Payments made by WFB and BOA off.set TGF's damages in the amount of $40,000.00.

FIRST CAUSE OF ACTION

(Common Count Quantum Meruit - Services Rendered)

(Against All Defendants, Except Lassen County)

71. Plaintiff incorporates by reference Paragraphs 1 through 70, inclusive, of this

Third Amended Complaint as if fully set forth.

72. Defendants, and each of them, jointly and severally, requested, by their words or

conduct, as alleged herein, that Grace perform the services of caring for the subject horses for

the benefit of the Defendants, and each of them, jointly and severally.

73. Grace has performed all services requested as requested in an appropriate manner.

74. Although Defendants, and each of them, have accepted the benefits of Grace's

services willingly, Defendants, and each of them, have not paid for the services, except that

Wells has paid $20,000 and BOA has paid $20,000.

75. The reasonable value of the services is at least $1.2 million, which is the

responsibility of all Defendants, and each of them, jointly and severally.

SECOND CAUSE OF ACTION

(Fraud)

(Against the Banks, Ryan, The Ryan Firm, and Does 1 through 10,

inclusive (collectively, "Fraud Defendants")

76. Plaintiff incorporates by reference Paragraphs 1 through 75, inclusive, of the

Third Amended Complaint as if fully set forth.

77. The Fraud Defendants, and each ofthem, knew that on August 26, 2011, when

they purported to convey ownership of the Whispering Pines Horses to Grace, that ownership of

them could not be conveyed to Grace at least because of Bennett's bankruptcy filing.
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Defendants, and each of them, lied to Grace and represented to Grace that the transfer on

August 26,2011 included ownership of the horses. The Fraud Defendants knew that if they did

not lie about this critical fact, Grace would not accept the horses.

80. The Fraud Defendants, and each of them, intended Grace to rely on its

misrepresentation as to the ownership of the horses.

81. Grace, in fact, reasonably relied on this material misrepresentation. Throughout

its negotiations with the Fraud Defendants, Grace made clear the essential role ownership of the

horses played in Grace's accepting the horses. Moreover, by this time, Grace developed a trust

in Ryan. Ryan sent his family members to Grace's Ranch to interact with DeCaprio and her

staff and had his wife donate $1,000.00 to Grace. The fraud defendants baited Grace to ensure

that Grace would continue to rely on their representations. Grace now believes and thereon

alleges that Ryan induced Grace into trusting him so that he could obtain benefits for his

clients, the Banks, without any regard for Grace or the horses. The benefits derived by Ryan,

the attorney for the Banks should be obvious. When the clients are happy, they pay their bills.

82. The harm to Grace and the horses from this fraud borders on unimaginable. Not

only is Grace teetering on the brink of bankruptcy, but the well being of the horses has been

significantly jeopardized. Mares have needlessly, and in some cases, dangerously, been forced

to carry pregnancies to term, sometimes with tragic outcomes, either to the mare or the foals, or

both. Grace's resources have been completely depleted. And this could have all been avoided

had the Fraud Defendants simply told the truth from the outset.

83. The Fraud Defendants' fraud has been a substantial factor in the harm caused to

Grace and the horses. Grace estimates that its actual compensatory damages will exceed $2

million by the time of trial, subject to proof at trial.

84. Grace is informed and believes and thereon alleges that the Fraud Defendants

acted solely or substantially because of their greed. Had the Fraud Defendants not transferred
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control of the horses to Grace, the Banks would still be bearing the costs associated with the

horses' care, either as the parties requesting the instatement of a Receiver and/or pursuant to an

express indemnity agreement with Lozano. Under this scenario, rather than grace incurring $2

million plus in costs, the Banks would have bore this expense. Moreover, had the Banks been

required to pay private parties to care for the horses, the care would have been even more

expensive.

6 85. Because of this fraud, and the harm caused thereby, Grace is entitled to punitive

7 I damages against the Fraud Defendants, and each of them, in an amount sufficient to punish

8

9

10

11

12

them and to deter similar misconduct in the future.

THIRD CAUSE OF ACTION

(Breach of Fiduciary Duty)

(Against Ryan, The Ryan Firm, and Does 11-20, inclusively

(Collectively, "Ryan Defendants")

13 86. Plaintiff incorporates by reference Paragraphs 1 through 85, of this Third

14 Amended Complaint as if fully set forth.

15 87. As Grace's attorneys, the Ryan Defendants owed Grace a fiduciary duty, including

16

17

18

19

20

a duty of loyalty and a duty of care.

88. By engaging in the acts and/or omissions alleged herein, the Ryan Defendants

breached their fiduciary duty.

89. The Ryan Defendants' acts, as alleged herein, have proximately caused damage to

Grace in an amount to be determined at trial, but in an amount of no less than $2 million.

90. The Ryan Defendants committed the acts described herein oppressively,

21 fraudulently, and maliciously, entitling Grace to an award of punitive damages against the Ryan

22 Defendants in an amount appropriate to punish and make an example of them.

23

24

25

26

27

28

FOURTH CAUSE OF ACTION

(Legal Malpractice)

(Against Ryan, The Ryan Firm, and Does 11-20, inclusive

(Collectively, "Ryan Defendants")

91. Plaintiff incorporates by reference Paragraphs 1 through 90, inclusive, of this
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Third Amended Complaint as if fully set forth.

92. The Ryan Defendants owed Grace a duty to use such skill, prudence, and

diligence as members of the legal profession commonly posses and exercise on behalf of their

clients.

93. The Ryan Defendants breached that duty, as alleged herein. By example only, and

without limitation, the Ryan Defendants created the Final Disposition Form and advised Grace

that it transferred ownership of the horses to Grace; failed to advised Grace of the Bankruptcy

or the effect the Bankruptcy had on Bennett's assets, including the horses; did not advise

against the transfer of the horses to Grace on August 26, 2011, even though they knew or

should have known that ownership of the horses was not being transferred to Grace, and that

this was a material term of Grace's accepting the horses. Thereafter, at no time did the Ryan

Defendants advise Grace to seek reimbursement from the Banks, or to otherwise protect its

rights with respect to the Banks. Ryan appears to have filed a claim on behalf of Grace with the

County but failed to advise Grace of its rights against Lozano. The Ryan Defendants, to the

detriment of Grace, favored the rights of the Banks and Lozano and attempted to protect the

Banks from any liability to Grace.

94. The Ryan Defendants' acts and/or omissions, as alleged herein, proximately

caused harm to Grace, as alleged herein.

95. As a direct result of the Ryan Defendants' acts and/or omissions, Grace has been

damaged in an amount to be determined at trial, but in no amount not less than $2 million.

FIFTH CAUSE OF ACTION

(Negligence)

(Against Lozano and the Banks)

96. Plaintiff incorporates by reference Paragraphs 1 through 95 of this Third

Amended Complaint as if fully set forth.

97. Pursuant to Motion by the Banks in the matter entitled Allen v. Summit

Financial, et aI, Lassen County Superior Court, Case No. 45679, the Court entered an Order on

July 21,2011, appointing Vicki Lozano, the Receiver of that certain property called

"Whispering Pines Stables", located at 695-725 Highway 36, Susanville, California 96130.

Exhibit "B" attached hereto. Plaintiff is infonned and believes that Lozano's appointment as
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Receiver was in the capacity of agent of WFB and BOA. Plaintiff is further informed and

believes that Lozano's actions were directed and orchestrated by Ryan, also an agent ofWFB

and BOA.

98. Pursuant to the July 21 st Order the Receiver was authorized and directed, inter

alia, to take immediate possession and control of the subject property and to demand, receive,

and check all rents, issues, profits and income therefrom.

99. Pursuant to the July 29,2011, the Allen Court entered an Order authorizing

Lozano, as the Receiver charged with caring for the horses on the property, to surrender the

animals on the subject property to the County of Lassen. As the Receiver charged with

surrendering the animals to Lassen County, Lozano knew that the surrender to Lassen County

was only for the purpose of allowing owners of the horses to claim said horses from the County.

As such, Lozano had a duty to transfer the horses to the County in such a manner as conveyed

the County's limited rights to transfer the horses.

100. In breach of her duty to transfer the horses in limited fashion to permit the

County to release the horses only to their owners, Lozano, as an agent of WFB, BOA and Ryan,

gave Final Disposition of the horses to the County of Lassen. Lozano's transfer of ownership

of the horses to the County of Lassen by way of Final Disposition exceeded and therefore

violated the July 29,2011 Court Order. In exceeding the Court Order, Lozano was not acting in

her capacity as a Court Appointed Receiver.

101. Plaintiff is informed and believes that in the context of animal transfers, a Final

Disposition is the transfer of ownership. Pete Heimbigner, the County's Public Works Deputy

Director, in charge of the transfer of these horses, stated in a July 22,2011 letter to Ryan, the

attorney for the Banks, that: "Due to some uncertainty being expressed as to who is legally

responsible for caring for the animals at this time, the County is willing to arrange for removal

and temporary protective custody of all animals on the property until final disposition can be

determined." Final Disposition had not been determined on August 26,2011 when the Final

Disposition Agreement was executed by Lozano and Heimbigner. The only party who did not

know that Final Disposition had not been determined was De Caprio.

102. Lozano knew or should have known that she was only authorized by court order

to surrender the horses to Lassen County so that the horses could be returned by the County to

their legal owners. Lozano had a duty to abide by the court order. Lozano breached her duty to
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abide by the court order when she surrendered the horses to Lassen County by way of Final

Disposition which transferred ownership of the horses to the County.

103. Lozano's negligence exceeded her authority as a Court received and her

excessive conduct was as an agent ofWFB, BOA and Ryan. Lozano's breach of duty,

individually and as an agent, has caused damage to TGF, which amount of damages will in

probability exceed $2 million by the time of trial, in that Lozano's transfer of the horses to the

County by way of Final Disposition allowed the County to transfer the horses via Final

Disposition to Grace even though the County did not have authority to do so.

SIXTH CAUSE OF ACTION

(Negligent Taking in Violation of Article I, Sec. 19 of California Constitution, et al)

(Against Lassen County)

104. Plaintiff incorporates by reference Paragraphs 1 through 103, inclusive, of this

Third Amended Complaint as if fully set forth.

105. California Constitution Article I, §19 provides: "(a) Private property may be

taken or damaged for a public use and only when just compensation, ascertained by a jury

unless waived, has first been paid to, or into court for, the owner. ... (e)(6) 'State' means the

State of California and any of its agencies or departments." Further, the Fifth Amendment of

the United States Constitution, applied to the States via the Fourteenth Amendment, prohibits

governmental taking without just compensation. (See Government-induced temporary flooding

is not categorically exempted from Takings Clause liability, see Arkansas Game and Fish

Com 'n v. U S. (2012) 133 S.Ct. 511, 184 L.Ed.2d 417. Economic development, taking

property from one private party for transfer to another, see Kelo v. City ofNew London (2005)

125 S.Ct. 2655, 545 U.S. 469, 162 L.Ed.2d 439, rehearing denied, rehearing denied 126 S.Ct.

24,545 U.S. 1158, 162 L.Ed.2d 922, miscellaneous rulings 126 S.Ct. 326, 546 U.S. 807, 163

L.Ed.2d 40. Forfeiture of car used in prostitution, joint owner's interest, see Bennis v. Michigan

(1996) 116 S.Ct. 994, 516 U.S. 442, 134 L.Ed.2d 68, rehearing denied 116 S.Ct. 1560,517 U.S.

1163, 134 L.Ed.2d 661. Water rights, rights of littoral owners, eminent domain, future

accretions, see Stop the Beach Renourishment, Inc. v. Florida Dept. ofEnv. Prot. (2010) 130

S.Ct. 2592, 177 L.Ed.2d 184.)

106. The Fourteenth Amendment of the United States Constitution reads, in part, that
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no State shall "deprive person life, liberty, or property, due process law." This

applies to the states and to local governments.

107. The constitutional guarantee of due process of law, found in the Fifth and

Fourteenth Amendments to the U.S. Constitution, prohibits all levels of government from

arbitrarily or unfairly depriving individuals of their basic constitutional rights to life, liberty,

and property. Under the Fifth Amendment, as applied against the States through the Fourteenth

Amendment, States effect a taking if they recharacterize as public property what was previously

private property (here, recharacterizing Grace's goods and services in feeding and caring for the

horses which were public property at the time of transfer to Grace). U.S.C.A. Const.Amends. 5,

14. The Takings Clause of the Fifth Amendment, as applied against the States through the

Fourteenth Amendment, bars the State from taking private property without paying for it, no

matter which branch is the instrument of the taking. U.S.c.A. Const.Amends. 5, 14. Stop the

Beach Renourishment v. Florida Department ofEnvironmental Protection (2010) 130 S. Ct.

2592. This includes a taking by the Judiciary. Id.

108. When Lozano gave Final Disposition of the Whispering Pines Horses to Lassen

County, they became public property. The July 29, 2011 Order provides "the County of Lassen

Department of Public Works may release any animal surrendered by the Receiver to its owner

upon a sufficient showing by the purported owner of his or her ownership, and upon a sufficient

showing by the purported owner that he or she could adequately care for the claimed animal."

Therefore, Lassen County had a duty to care for the animals until such time that transfer of the

horses to the owner could be achieved. Further, the County had a duty to Grace not to give

Grace possession of the horses without ownership because transfer of the horses without

ownership or compensation for the care and feed of the horses would constitute an unlawful

taking in violation of the constitutional provisions recited herein. In other words, the County

had a duty to execute the July 29,2011 order without effecting an unlawful taking for the feed

and care of the horses.

109. The transfer of the horses by the County of Lassen to The Grace Foundation

exceeded and therefore violated the July 29,2011 Court Order and was a breach of the

County's duty to Grace to maintain public property in a manner that it does not transform into a

private obligation and not endanger to the business and assets of Grace without just

compensation. Breach of this duty resulted in an unlawful taking. The County was authorized
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to transfer the horses only to their owners, who would have had a legal duty to care for and feed

the horses. In fact, the Order provided for the owner to take possession, the owner was required

to show it ability to care for the horses.

110. When Lassen County transferred the horses to Grace by way of Final

Disposition, such transfer violated and exceeded the scope of the July 29,2011 Order and

resulted in an unlawful taking in breach of the County's Constitutional duty to provide just

compensation for a private taking and to prevent an unlawful taking. In addition, the County's

transfer of the horses to Grace violated Grace's substantive and procedural rights to due process

and violated Plaintiff's rights under the California Constitution, Article I, Section 1, of

Inalienable Rights; plaintiffs rights pursuant to California Constitution, Article I, Section 7 of

due process and equal protection, plaintiff's right to compensation for a governmental taking,

Article I, Section 19 and plaintiffs right to due process under the 5th and 14th Amendments of

the United States Constitution.

111. By way of the Final Disposition entered into on August 26, 2011, the County

unlawfully deprived Grace of the funds and resources needed to care for the horses until the

owners of the horses could be located and the horses could be transferred to said owners. Some

of the horses were pregnant, leading to a practical transfer of approximately 50 horses that

needed to be fed and cared for by Grace without just compensation by the County. In the

absence of the unlawful transfer to Grace it would have been the duty and responsibility of the

County to feed and care for the horses after transfer of those horses from Lozano to the County.

112. Government Code §815.2 makes a public entity liable for injury proximately

caused by an act or omission of an employee of the public entity within the scope of his

employment if the act or omission would, apart from this section, have given rise to a cause of

action against that employee or his personal representative. Heimbigner negligently placed the

horses with Grace by way of Final Disposition, causing an unlawful taking.

113. In addition, the County was authorized by the Allen court order only to release

the horses to their rightful owners. Food & Agriculture Code §16522 provides: "Evidence of

ownership of an animal or hide may include any of the following: (a) A recorded brand

registered in the name of the person in possession of the animal or hide. (b) A brand inspection

certificate. (c) A bill of sale from the owner of the brand on the animal or hide. (d) In the case

of an unbranded animal or hide, a bill of sale which gives a description of the breed, sex, color,
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and natural markings, if any. (e) A dairy exemption number." Also, Government Code §6203

makes it a misdemeanor to provide a false certificate, as was provided by the Final Disposition.

The County failed to obtain evidence of ownership and transferred the horses, which were then

in the county's custody and control, to Grace, thereby effecting an unlawful taking.

114. Finally, pursuant to Government Code §830, a public entity has liability when

personal property, owned or controlled by the public entity, causes damage or injury. Because

Government Code §830(c) refers to property that is either owned or controlled by the public

entity, that property does not lose public property status when the entity cedes tempormy

control to third parties. Witkin, Summary ofCalifornia Law, Torts, (loth Ed.) §250, p. 417.

When Lozano gave Final Disposition of the Whispering Pines Horses to Lassen County, they

became public property. Lassen County thereafter negligently transferred the public property to

TGF in violation of the Allen court order, in violation of Food & Agriculture Code §16522, in

violation of Government Code §6203 in addition to the violation of the Constitutional

provisions recited herein.

115. In his capacity as the County's Public Works Deputy Director, Pete Heimbigner,

a County Employee, was negligent in his transfer of the WP horses which, at the time of

transfer to TGF, were the personal property of Lassen County, i.e. under the custody and control

of the County. Heimbigner's acts violated the Allen Court's order in accepting the horses from

Vicki Lozano by way of Final Disposition and by turning the horses over to TGF by way of a

Final Disposition. Heimbigner knew that a Final Disposition transferred ownership of the

horses and had stated as much in his letter of July 22,2011 to Ryan. Heimbigner also knew

that he had no authority to either accept ownership or to transfer ownership. Heimbigner had a

duty to properly handle and maintain public property in compliance with the Court order such

as to prevent violating the Constitutional rights of any private person, including Grace.

Heimbigner breached his duty to properly place the public property without effecting an

unconstitutional taking.

116. Pursuant to Government Code §815.2, the County is liable for damage

proximately caused by the negligent acts of its employee, within the scope of his employment

when those acts would give rise to a cause of action against that employee. MP. v. City of

Sacramento (2009) 177 Cal.AppAth 121. Transfer of the horses by way of Final Disposition to
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TGF, gives rise to a cause of action against Heimbigner for negligence and thereby liability on

the part of the public entity by which he is employed.

117. On March 5, 2012, the Ryan firm submitted a Claim on behalf of Grace to

Lassen County, pursuant to the Government Tort Claims Act, for damages incurred by Grace

for the feed and care of the WPH. In that Claim, Grace asserted and placed the County on

notice of its "demand for reimbursement for costs incurred from its [Grace's] custodianship

over the thirty-six (36) horses removed from the Whispering Pines Stables". A true and correct

copy of the Claim is attached hereto as Exhibit "H" and reflects damages asserted in the amount

of$351,515.00. To the best of Grace's knowledge, the County never responded to this Claim

in any way and therefore it was rejected as a matter oflaw. Since Grace's loss is a continuing

one, another Claim was made to the County as reflected in Exhibit "I" attached hereto on July

31, 2012. Specifically, that Claim put the County on notice as follows: "This will also serve as

our demand that Lassen County, Wells Fargo Bank, N.A., Bank of America, N.A., and Vicki

Lozano immediately indemnify the [Grace] Foundation for any and all expenses, which have

been incurred to date by the Foundation for the feeding and care of the horses and foals.

Attached is a spread sheet documenting the expenses incurred by the Foundation to date. We

will provide all back up documentation on request." To the best of The Grace Foundation's

knowledge, the County failed to respond to this Claim and therefore it was rejected as a matter

oflaw. Finally, to reflect the increasing and continuing loss, on or about April 12,2013, Grace

submitted a Claim for Damages in the sum of$1,174,963.00, which damages were specified to

have been incurred between August 26, 2011 through January 15,2013. A true and correct

copy of this Claim (without exhibits) is attached hereto as Exhibit "J". On or about May 7,

2013, The County sent a "Notice of Return, without Action, of a Claim Required to be filed

within one (1) Year." A true and correct copy of the Return of Claim is attached hereto as

Exhibit "K". Grace continues to feed and care for the horses and its Claim against the County

continues to increase with each passing day. Grace alleges that it has timely presented a Claim

pursuant to the Government Tort Claims Act.

118. Grace has been damaged as a proximate and legal cause of the County's

negligent transfer of the horses in violation ofthe Court's order and in violation of Grace's

right to be free from unlawful taking by the Government. The Grace Foundation continues to

incur losses as a result of the negligent taking of the County.
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SEVENTH CAUSE OF ACTION

(Negligent Misrepresentation)

(Against All Defendants, Except County of Lassen)

119. Plaintiff incorporates by reference Paragraphs 1 through 118, inclusive, of this

Third Amended Complaint as if fully set forth.

120. All defendants had a duty to disclose accurately disclose the nature and scope of

the transfer of the horses to Grace.

121. All defendants breached the duty to disclose accurately the nature and scope of

the transfer of horses to Grace, as fully detailed above.

122. All defendants knew or should have known that representing to Grace that Grace

would receive Final Disposition and therefore ownership of the horses was not true. All

defendants made this representation to Grace with reckless disregard of the content of the

orders or their authority to transfer the horses.

123. Grace relied on the representations of all defendants in accepting transfer of the

horses. If Grace had known the truth, that none of the defendants could transfer ownership of

the horses, Grace would not have accepted the transfer or entered into the Final Disposition

Agreement.

124. The Grace Foundation has been damaged as a proximate and legal cause of the

negligent representations regarding ownership and transfer of the horses in violation of the

Court's order. The Grace Foundation continues to incur losses as a result of the negligence of

all parties as set forth herein.

EIGHT CAUSE OF ACTION

(Beach of Oral Agreement)

(Against Lassen County)

125. Plaintiff incorporates by reference Paragraphs 1 through 124, inclusive, of this

Third Amended Complaint as if fully set forth.

126. Upon transfer of the horses, Pete Heimbigner, as Deputy Director of the

Department of Public Works for the County of Lassen, orally agreed to pay Grace the sum of

$10,000.00 for the care and feed of the horses after the August 26, 2011 transfer of same as just

compensation up to October 15,2011 when the horses were supposed to be adopted to third
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parties. This agreement was in conjunction with the agreement of the Banks to pay $40,000.00

as described above. The Banks paid the $40,000.00. The County failed to pay the $10,000.00

Heimbigner orally agreed the County would pay.

127. Government Code §25502.5 provides: "In counties having a population of

200,000 or more, the board of supervisors may authorize the purchasing agent to engage

independent contractors to perform services for the county or the county officers, with or

without the furnishing of material, where the annual aggregate cost does not exceed one

hundred thousand dollars ($100,000). Subsection (b) provides "The board of supervisors may

establish rules and regulations to effectuate the purposes of this section."

128. Plaintiff is informed and believes that the population of Lassen County exceeds

200,000.

129. Plaintiff is informed and believes that Lassen County has authorized its animal

control officers, including Pete Heimbigner, to engage independent contractors to perform

services for the county or the county officers, with or without the furnishing of material, where

the annual aggregate cost does not exceed one hundred thousand dollars ($100,000). Pursuant

to this authority Plaintiff was engaged by County of Lassen to provide feed and care for the

WPH at Grace from August 26,2011 thru October 15,2011 in conjunction with the $40,000 to

be paid by the Banks.

130. Plaintiff performed all matters referred to it for performance by Defendant,

except for those matters which were excused by Defendant's breach of the agreement or

negligence in the performance of the agreement.

131. As a proximate cause of Defendant's breach of the oral Agreement, Plaintiff has

been damaged in the sum of $1 0,000.00 for the time period covered by the agreement, i.e.

August, 2011 thru October, 2011.

NINTH CAUSE OF ACTION

(Rescission and Reformation)

(Against Lassen County)

132. Plaintiff incorporates by reference Paragraphs 1 through 131, inclusive, of the

Third Amended Complaint as if fully set forth.
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133. Civil Code §3399 provides the authority upon which a contract may be

reformed: "When, through fraud or a mutual mistake of the parties, or a mistake of one party,

which the other at the time knew or suspected, a written contract does not truly express the

intention of the parties, it may be revised, on the application of a party aggrieved, so as to

express that intention, so far as it can be done without prejudice to rights acquired by third

persons, in good faith and for value." (See generally,S Witkin, CaL Procedure (5th ed. 2008)

Pleading, § 806, pp. 221-222.)

134. "Recession may be had for mistake of fact ifthe mistake is material to the contract

and is not the result of neglect of a legal duty, if enforcement of the contract as made would be

unconscionable, if the other party can be placed in status quo, ifthe party seeking relief gives

prompt notice of his election to rescind, and if he restores or offers to restore to the other party

everything of value which he has received under the contract. (Civ.Code, ss 1577, 1689, 1691,

3406,3407.)" White v. Berrenda Mesa Water Dist. (1970)7 CaLApp.3d 894, 900-901.

135. As set forth above, Grace entered into the Final Disposition Agreement because

Grace was defrauded by Ryan into believing that the Final Disposition would give Grace

ownership of the Whispering Pines Horses. Due to the misrepresentations of Ryan, Grace

entered into the Final Disposition based on a mistake of fact, i.e. that the Final Disposition

would result in transfer of ownership of the horses to Grace. Grace never knew that the County

did not have authority to give Grace Final Disposition.

136. As also forth above, Grace entered into the Final Disposition Agreement because

Grace was led to believe by the County that the County could transfer oVV1lership via Final

Disposition and the County failed to disclose the July 29,2011 Order or its contents to Grace

and of which the County was well aware. The County allowed Grace to believe that the Final

Disposition transferred ownership of the horses and that a $10,000 payment by the County,

coupled with a $40,000 payment from the Banks would be sufficient or just compensation for

the few months Grace would feed and care for the horses until Grace could put up the horses for

adoption in October, 2011. The County did not disclose to Grace that the Final Disposition was

a false certificate subject to the provisions of Government Code §6203. Instead, Grace was

defrauded by the County which provided a false certificate, knowing that title to the horses was

clouded and that the County could not convey by Final Disposition. Alternatively, the County

was mistaken in its understanding of the July 29,2011 Order of the Court and provided the
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Final Disposition with the mistaken belief that Lozano was authorized to tr811sfer ownership of

the horses and that the County was likewise authorized to transfer ownership of the horses such

that Grace could fully manage and thereafter place the horses for adoption. Due to the

misrepresentations of the County as encompassed by the Final Disposition, Grace entered into

the Final Disposition based on a mistake of fact, i.e. that the Final Disposition would result in

transfer of ownership of the horses to Grace. Grace never knew that the County did not have

authority to give Grace Final Disposition and was either mistaken or deliberately

misrepresented its authority to transfer the horses by way of Final Disposition. The County,

however, due to its participation in the issuance ofthe July, 2011 Order knew the Order limited

the County to transfer of the horses to its owner, a fact the County failed to disclose to Grace

until after Grace was in possession of the horses by way of the purported Final Disposition.

137. The Final Disposition is a written contract that does not truly express the intention

of the parties.

138. The Final Disposition is a written contract that must be revised, on the application

of Grace as the party aggrieved, so as to express the only authority that the County had pursuant

to the Allen Court's July 29,2011 Order, i.e., to "release any animals surrendered by the

Receiver to its owner upon a sufficient showing by the purported owner of his or her

ownership, and upon a sufficient showing by the purported owner that he or she can adequately

care for the claimed animal."

139. Enforcement of the Final Disposition as made would be unconscionable as Grace,

a non-profit organization, has been unable to tr8l1sfer or properly manage the horses and has

therefore incurred significant cost and been required to close its doors. But for the material

misrepresentation regarding the ownership status of the animals, Grace would never have

entered into the Final Disposition Agreement.

140. Rescission and reformation would put all parties back to status quo: Lassen

County who was charged to hold the horses until the owners were determined would have had

to pay for their care, maintenance and upkeep from August 26, 2011 until such time as the

horses were properly placed with their owners. Recession and reformation will therefore allow

for all parties to maintain status quo and to comply with the Court Order, which is the way the

transfer of the horses should have occurred on August 26, 2011. The County should be deemed

the depositor of the horses and Grace the depository thereby reforming the Final Disposition to
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a contract of deposit.

141. Grace has not received anything of value from either Lozano or Lassen County in

support of the Final Disposition Agreement. As such, there is nothing for Grace to return to

either party upon the rescission of the Final Disposition Agreement.

TENTH CAUSE OF ACTION

(Declaratory Relief-Indemnification - Civil Code §1833)

(Against All Defendants)

142. Plaintiff incorporates by reference Paragraphs 1 through 141, inclusive, of this

Third Amended Complaint as if fully set forth.

143. All Defendants, collectively or individually, are "depositors" within the meaning

of Civil Code Section 1814.

144. All Defendants, collectively or individually, "voluntarily" deposited the subject

horses with Grace, as a "voluntary" depositary.

145. Per Civil Code Section 1833, all Defendants, collectively or individually, must

indemnify Grace for all costs incurred as a result of Grace's care of the subject horses, and for

all damages the deposit has caused Grace. Grace has incurred at least $1,174,963.00 in costs

caring for the subject horses, subject to proof.

146. Pursuant to Code of Civil Procedure Section 1060, Grace seeks a determination

and declaration as to whether the Whispering Pines Horses currently in its care, custody, and

control were deposited by the Defendants collectively or individually on August 26,2011 such

that Defendants collectively or individually are responsible for indemnifying Grace for the care

and maintenance of the horses from August 26,2011 to the present.

147. Pursuant to Code of Civil Procedure Section 1062.3, this claim is entitled to

preference in the setting of a trial date, and Grace requests the earliest possible trial date.

WHEREFORE, Grace demands judgment against Defendants, and each of them, as

follows:

1. For compensatory and general damages according to proof;

2. For punitive and exemplary damages according to proof on Grace's
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upkeep of the animals on a monthly basis; and / or B) pay those sums due and owing to Grace

for the damages incurred to date;

1

2

3

4

5

6 and

7

3.

4.

5.

6.

For a Declaration requiring defendants to: A) pay for the continued

On all causes of action, for attorneys' fees and costs, if applicable;

On all causes of action, for prejudgment interest on all amounts claimed;

On all causes of action, for any other and further relief that the Court

8

9

10

considers just and proper.

LAW OFFICE OF SOHAILA SAGHEB
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12

13

14

15

16

1

18

19

20

21

22

23

24

25

26

27

28

Attorney for Plaintiff
The Grace Foundation ofNorthern California,
A California Corporation
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DEMAND FOR JURY TRIAL

Plaintiff hereby demands trial of this matter by jury as to all causes of action so triable.

LAW OFFICE OF SOHAILA SAGHEB

DATED: September 9,2013

/s/
SOHAILA SAGHEB
Attorney for Plaintiff
The Grace Foundation ofNorthern California,
A California Corporation
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