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       Lassen County Superior
       Court Nos.: 45679, 50324      
           
      
                            

APPEAL FROM THE SUPERIOR COURT OF LASSEN COUNTY
Honorable Raymond Giordano

APPELLANT'S REPLY BRIEF

 
I. ARGUMENT

A) Timely appeal is from judgment for summary 
adjudication of two issues that were not disposed of 
pursuant to section 437c(f),(1) of the Code of Civil 
Procedures.  Equitable lien and equitable mortgage 
without definition, that could not be impressed, were
expanded by imposition of a non-statutory, 
unconstitutional, receiver and multiple rapid fire ex 
parte applications amounting to abuse of process 
and malicious prosecution.

B) Notice of Appeal was filed on 9-23-12

1

WELLS FARGO BANK N.A. Etc., 
et al.,
         Defendant, Cross-complainant
         and Respondent.

         v.

DWIGHT A. BENNETT,
         Defendant, Cross-Defendant,
         and Appellant;
   
        
   



Appellant respectfully sets forth the following presentation of facts and

arguments at law in reply to the respondent's brief:

Respondent's counsel did not serve appellant with the entered 

judgment of July 19, 2012, nor did the superior court clerk. Appeal was

filed under the 180 day rule, California Rules of Court, Rule 8.104.(a)

(1)(c), as stated in the notice of appeal filed with the Third District 

Court of Appeal.

The summary hearing of July 21, 2011, for equitable lien and 

equitable mortgage, was represented to appellant and other litigants, 

as the setting for a bifurcated “court of equity”1, no such equitable 

hearing was held or intended.  Instead, respondents using surprise and

misrepresentation sought and acquired emergency ex parte 

appointment of a “rents and profits” receiver under the Allen to Option

One Deed of Trust encumbering Assessor's Parcel Number2 099-260-

70, the Allen property adjacent to appellant's unencumbered real 

property A.P.N. 099-260-69. Respondent, then conferred jurisdiction 

upon the trial court to extend the receiver's grasp over appellant's 

land, business and personal property.

The emergency “ex parte” application was a ruse designed to gain

1 The July 10, 2011 letter to parties, by respondent's counsel, describing the 
intent to conduct a bifurcated hearing in equity on July 21, 2011, 30 days ahead
of the trial scheduled for August 22, 2011, is not of record.

2 Hereinafter A.P.N.
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unfair advantage, negotiating leverage, and ultimately seizure, 

deprivation, and ejectment of appellant from his own lands, decimating

appellant's economic autonomy and constitutionally guaranteed civil 

rights.  In point of fact, imposition of the “ex parte” receiver had been 

planned by respondent since March of 2011, if not earlier as is 

memorialized in the record on appeal by a written pre-appointment 

negotiated agreement, for respondent to pay the “receiver” $190.00 per 

hour upon “ex parte” appointment.  (7-8CT 2048-2090). (8CT 2273-

2276).

    Destruction of fair play in the trial court with the premeditated 

manufactured “emergency” appointment was apparently respondent's 

chosen, if not only, means of avoiding prove up of beneficial standing to

impress a lien by summary procedures, against a party not in 

contractual privity. Appellant is a third party not in privity to the 

Allen/Option One note and deed of trust recorded into the Official 

Lassen County records on May 26, 2005.  (AugCT 17-30).  Appellant 

had become suspicious and doubtful of respondent's claims of standing 

as a creditor with beneficial interest or even as a valid “trustee” with 

legal authority to proceed for reasons enumerated in appellant's 

opening brief and further elaborated below.

1) Wilshire Credit Corporation, (later succeeded in interest 
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by BAC L.L.P., a wholly owned subsidiary of Bank of 

America), received actual notice of the boundary error 

between May 15 and June 1, 2006, through a 

notification/explanation letter from the Lassen County 

Tax Assessor's Office that included a refund of $7878.18, 

for property taxes paid by Wilshire's for the missing 

improvements from an impound/escrow account. Wilshire 

maintained the escrow account pursuant to the terms of 

the Allen to Option One Deed of Trust.  (2CT 367).

2) Wilshire/BAC and Wells Fargo Bank etc., had full 

knowledge that the boundary error occurred during 

undertaking of a certificate of compliance conducted 

through and recorded by the Lassen County Surveyor's 

Office.  (5CT 1281-1288).

3) BAC and/or Wells Fargo Bank, (purportedly in possession 

of the loan origination file and original loan documents), 

knew or should have known, that appellant as seller had 

purchased an American Land Title Association, Eagle 

Title Policy from Chicago Title Insurance Co. Inc., for the 

transaction. The A.L.T.A. Title policy indemnified Allen 

as purchaser, and Allen's Creditor from encroaching, 

misplaced and or missing improvements.  (1CT 112-116).

4) Upon discovery of the error, appellant Bennett and Mr. 

Allen confirmed that the A.L.T.A. title policy as 

purchased, fully indemnified the error through Jane 

Gardner, the local title and escrow officer for Chicago 

Title that processed the transaction.  Moreover, Chicago 

Title later informed Mr. Allen that an insurance claim 

4



had been opened for the Creditor and the files transferred

to Chicago Title's corporate headquarters.  (2CT 430-467).

5)  Wilshire, BAC, and Wells Fargo filed into the trial court, 

“Declarations of Non-monetary Status” as agents of the 

beneficiary wrongly sued, in 2008, 2009, 2010. 

Respondent benefited from said filings, avoiding litigation

from inception of Lassen No.: 45679 on September 18, 

2007 until Wells Fargo's cross-action was filed on 

September 13, 2010. The singular exception was 

numerous pleadings WFB filed to strike or demur to 

Lassen No.: 50324, Allen's suit, filed April 13, 2010. to 

enjoin Wells Fargo from foreclosure during pendency of 

Lassen 45679. 

6) Appellant's study of the MLMI 2005-HE3 Pooling and 

Servicing Agreement, in an effort to uncover the 

beneficiary during respondent's hiatus as “non-monetary 

agents”, revealed that the terms of the “controlling 

document”, required specific chain of title indorsements 

for all loans in the MLMI 2005-HE3 “mortgage pool”. 

Indorsements were required to be as follows: Option One 

to MLML (Merrill Lynch Mortgage Lenders), MLML to 

MLMI (Merrill Lynch Mortgage Investors), MLMI to 

Wells Fargo Bank N.A. As Trustee for the 2005-HE3 

Certificate Holders. (Aug CT 32-224). Further, that the 

MLMI 2005-HE3 originated in concept by “prospectus” 

dated August 18, 2005 and that the “trust” did not accept 

the deposit of any mortgages until after the “opening” 

date of December 1, 2005.

5



7) Therefore, the Option One to Wells Fargo “corporation 

assignment of deed of trust” dated June 1, 2005 and filed 

into evidence by respondents violated the 2005-HE3 trust 

requirements and the chain of title required to initiate 

foreclosure under California's non-judicial foreclosure 

statutes, C.C.P. Section 2924l et seq. Additionally, 

assignment of the “Allen Note” to Wilshire Credit 

Corporation, as noted in a.o.b., and confirmed in 

respondent's R.J.N. Exhibit A, utterly fails to comport 

with the terms of the MLMI 2005-HE3 PSA and trust 

requirements. (3CT 697-747).

8)   In contrast to respondent's prior claims, to avoid 

litigation as a non-monetary agent of the beneficiary from

2008-2010, respondent WFB, later asserted beneficial 

ownership of the Allen loan.  (1 CT 52-64).  Asserted 

standing as Trustee for “Wall Street Investors”.  (1CT 52-

64). Alleges beneficial interest pursuant to the terms of 

the Option One to Wells Fargo Bank N.A., as Trustee etc.,

“corporation assignment of deed of trust”.  (2CT 550-567). 

While BAC/Bank of America N.A., alleges beneficial 

interest by assignment of the “note” from Option One to 

Wilshire/BAC, (Respondent's RJN Exh.A.) None of the 

above comport with the chain of title requirements under 

the MLMI 2005-HE3 PSA or standing to foreclose under 

California statute.

9)   Finally, appellant in researching the MLMI 2005-HE3 

“mortgage trust” prior to summary adjudication, learned 

that the required S.E.C. filing “Attachment to the 

6



Prospectus” (Aug CT 32-224), indicates that no 

identifiable mortgage loans were ever deposited into the 

MLMI 2005-HE3 trust pool, and that the Allen loan does 

not appear to be included in any MLMI mortgage pool 

trust, using the four “loan identifiers” required under the 

controlling 2005-HE3 PSA and the 1933 Securities and 

Exchange Act. (3CT 697-747).  As such the MLMI 2005-

HE3 mortgage trust is an empty “trust shell” and 

accordingly Wells Fargo Bank N.A., is “trustee” only of an

empty trust shell denominated as the MLMI 2005-HE3.  

(3CT 697-747).  (Respondent's RJN Exh. F).

There should be little surprise that Wells Fargo Bank N.A., as 

“trustee”, and issuer of $826,000,000.00 + or – in worthless “MLMI 

2005-HE3 mortgage backed certificates”, sold to investors when backed

only by an empty “trust shell”, wished to destroy appellant while 

tainting his name and credibility.  Then respondent, apparently upon 

realizing that appellant refused to submit to violations of his civil 

rights, and refused to surrender or to run, also recognized that the 

potential disaster of exposure had been compounded accordingly, then 

engaged in an orgy of abuse of process, illegal seizure and malicious 

civil and criminal prosecution designed to silence appellant 

permanently.      

7



II. FINAL JUDGMENT
A)

Respondents Argue that Judgment for Two Causes of Action:  
Equitable Lien And Equitable Mortgage are Proper and 
Completed, and that at least Four Causes of Action have yet to be 
adjudicated. Thus, asserting that this appeal is for a “Partial 
Judgment” and must be dismissed. 

As detailed in appellant's opening brief, the “Judgment on Wells 

Fargo Bank, N.A,'s Motion for Summary Adjudication entered July 19, 

2012 grants defendant/cross-complainant's causes of action for:  

equitable lien, equitable mortgage, reformation, and equitable 

subrogation. Each of these four, causes of action are directly awarded 

in writing if vaguely, on the face of the signed and entered Judgment. 

Specifically, the judgment: “grants an equitable lien and 

equitable mortgage over the 40 acre parcel” further stating: “the Deed 

of Trust...is hereby reformed to include a first priority security interest 

in the 40 acre parcel.”  Appellant argues here, that the practical result,

and legal effect of the judgment necessarily  grants Wells Fargo's cause

of action for “declaratory relief” as to appellant. Moreover, that St. 

John's cross-action for declaratory findings is rendered moot as 

appellant has borne all of the damages that could have been assessed.  

Further, that Allen's complaint for reformation is also moot as 

appellant, whose lands, property and business have already been 

seized and largely disposed of subsequent to the  “summary 

8



adjudication” orders and judgment.  The same circumstances apply to 

Evan's Appraisals spurious cross-action filed in coordination with 

Wells Fargo's July 2011 surprise attacks on appellant.  Moreover, 

Evans has avoided any liabilities or negative judgments, benefiting 

from supporting respondent's theory that appellant is to be blamed for 

the flawed survey for division by certificate of compliance, failure of 

the appraiser, title company, or mortgage underwriters to discover the 

inherent errors in the division by certificate of compliance and the 

financing scheme developed and forced by the unlicensed, Nevada 

mortgage brokers, Summit Financial Group Inc., an unregistered alter-

ego corporation.  Importantly, respondent fails to mention Allen's 

remaining causes of action against Summit, Hosilyk and Weich who 

are still parties to the action, but did not attend the mandatory pretrial

hearing of July 21, 2011, nor any hearing since.  Said defendants and 

their counsel of record were “excused” from attending for various 

illnesses by statements of respondent's counsel, proffered at hearing.  

(Respondent's RJN Exh. F).

B) Respondent's claims of “other causes of action” 
remaining to be adjudicated against appellant are 
false and disingenuous.
    
As between cross-complainant/respondent Wells Fargo Bank and 

cross-defendant/ appellant Dwight A. Bennett, the five, (5), causes of 

9



action set out by respondent's cross-complaint of September 12, 2010, 

are fully adjudicated. Respondent did not amend their complaint to 

allege any other causes of action against appellant despite insinuating 

otherwise to this reviewing court. Respondents citing Sullivan v. Delta

Airlines, Inc., 14 Cal. 4Th 288, 304 (1997), misconstrue the significance 

of the California Supreme Court's opinion, Sullivan broadened the 

jurisdiction of reviewing courts to consider the unique set of facts in 

individual cases when determining appealability as to “finality of 

judgment” in the interest of justice and to afford finality of suits. 

Stating:  

“..it has long been recognized that "No hard-and-fast definition of 
'final' judgment applicable to all situations can be given, [internal 
citation omitted] since its finality depends somewhat upon the purpose
for which and the standpoint from which it is being considered, and it 
may be final for one purpose and not for another. (Freeman on 
Judgments, 5th ed., sec. 27.) This is so manifest that it would be idle 
to attempt any exhaustive examination into the different cases in 
which the word 'final' is employed." (Howard v. Howard (1927) 87 
Cal.App. 20, 25 [261 P. 714], (italics omitted.) One of those other 
meanings, however, is relevant here.” 

“In its most fundamental sense, "finality" is an attribute of every 
judgment at the moment it is rendered; indeed, if a judicial 
determination is not immediately "final" in this sense it is not a 
judgment, no matter what it is denominated. The Legislature has 
incorporated this meaning of finality into the very definition of a 
judgment: "A judgment is the final determination of the rights of the 
parties in an action or proceeding." (Code Civ. Proc., § 577, italics 
omitted.) And we have explained the meaning as follows: "A 
judgment is final 'when it terminates the litigation between the parties 
on the merits of the case and leaves nothing to be done but to enforce 
by execution what has been determined.' " (Doudell v. Shoo (1911) 
159 Cal. 448, 453 [114 P. 579]; accord, Lyon v. Goss (1942) 19 Cal.2d

10



659, 670 [123 P.2d 11]; Olson v. Cory (1983) 35 Cal.3d 390, 399 [197 
Cal.Rptr. 843, 673 P.2d 720].) 

“Finality in this sense not only makes a judicial determination a 
judgment, it also makes that judgment appealable. As we recently
observed, "A judgment that leaves no issue to be determined 
except the fact of compliance with its terms is appealable." 
(California Assn. of Psychology Providers v. Rank (1990) 51 
Cal.3d 1, 9 [270 Cal.Rptr. 796, 793 P.2d 2].) Indeed, recognizing 
that this meaning of finality is so fundamental that it is essentially
redundant to speak of a "final judgment" in this sense, the 
Legislature no longer provides in the basic statute authorizing 
appeals from the superior court that such an appeal may be taken 
"From a final judgment entered in an action, or special 
proceeding" (former Code Civ. Proc., § 963, subd. 1, italics 
omitted); the statute now provides simply that an appeal may be 
taken "From a judgment" (Code Civ. Proc. § 904.1, subd. (a)(1)). 
The meaning is the same.” 

And:

“A judgment that disposes of fewer than all the causes of action 
framed by the complaint is not final in the fundamental sense as 
to parties between whom another cause of action remains 
pending.” (Morehart v. County of Santa Barbara (1994) 7 Cal.4th
725, 741 [29 Cal.Rptr.2d 804, 872 P.2d 143]. Morehart) 
(Emphasis added). 

Quoting: Stonewall Ins. v. City of Palos Verdes Estates, (1996) 46
Cal. App. 4Th 1810:

“ Morehart, decided... [b]y the California Supreme Court, did not
purport to overturn the judicially created exception to the one 
final judgment rule that permits appeal from a judgment in a 
multiparty case determining all issues between certain parties 
even though issues remain to be resolved between other parties. 
(See, e.g., Johnson v. Hayes Cal Builders, Inc. (1963) 60 Cal.2d 
572, 578 [35 Cal. Rptr. 618, 387 P.2d 394]; Aetna Cas. etc. Co. v. 
Pacific Gas & Elec. Co. (1953) 41 Cal.2d 785, 788-789 [264 P.2d
5, 41 A.L.R.2d 1037]; Nicholson v. Henderson (1944) 25 Cal.2d 
375, 379-381 [153 P.2d 945].).  (Emphasis added).   
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Here all of the causes of action against appellant, as framed by 

respondent's cross-action are not only ostensibly disposed of, but also 

have been expanded by non-specific language in the “judgment” to 

afford awards in excess of the prayers framed by respondent's cross-

action. The prayer for equitable lien and equitable mortgage over the 

misplaced “Improvements” was expanded to afford seizure of 

appellant's personal and business property, ejectment and to impose 

an unspecified “lien” and “mortgage” over appellant's entire estate. 

None of which were ever intended to be encumbered by the Option One

Deed of Trust nor was said property subject to the Bennett to Allen 

transaction.

“Reformation” of the deed of trust to encumber the misplaced 

“Improvements” has been expanded to reform the deed of trust to 

insert appellant into Allen's contractual position. Thus, respondent has

lodged a claim in appellant's bankruptcy case for “$400,000.00 secured 

debt” and “$200,000.00 unsecured debt for penalties and interest”, 

nearly the original loan amount, and the majority of penalties and 

interest accrued thereunder.  In other words, appellant has been 

virtually substituted into Mr. Allen's position under the “WFB Deed of 

Trust”.  “Equitable Subrogation” is afforded by the judgment's verbiage

“first priority security interest” over “the 40 acre parcel” while 

12



respondent's prayer was for equitable subrogation over the 

“Improvements”.  “Declaratory relief” has surely been realized in 

excess, through the vague terminology of the judgment appealed from. 

The decimation of appellant's entire estate renders causes of action 

against him by respondent's co-conspirators moot. Appellant has 

nothing left that could be awarded to any party, litigant or otherwise. 

In Canandaigua Wine Co., Inc. v. City of Madera,177 Cal. App. 
4Th 298, 301-302 (2009), the appellate court while dismissing that
instant appeal as unripe, spoke to valid appeals even when other 
causes of action remain, stating: 

“...the existence of pending causes of action between the parties does 
not invariably render the order nonappealable. Rather, the finality of 
the order at issue is dependent on the substance of the remaining 
causes of action.”   In the instant case no causes of action remain 
between the parties at appeal and no actionable causes against 
appellant remain for any parties litigant in 45679 or even a small
claims action, should one arise later. Appellant is bereft of assets 
and income.

Respondent's proposition that each cause of action of every party 

litigant must be fully adjudicated prior to any appeal is precisely 

defeated in the instant matter. Here, a mutual mistake by paid 

professionals, (hired with due diligence), occurred in a transaction 

insured at appellant's expense, the title insurer and surveyors have 

not been joined, or appeared as witnesses, nor has respondent 

submitted any evidence garnered from the critical unjoined parties 

named above.  Summit, the original defendant in Allen's suit, an 

unlicensed mortgage broker, ceased attending hearings when the 

13



“creditor” finally arrived. Respondent, the purported “creditor” avoided

litigation for three full years after suit was filed and more than four 

years after their servicer received written notice of the boundary error 

by county officials. Respondents should be dismissed from the instant 

case and appeal or sanctioned under the doctrine of preclusion 

inconsistent positions, the statue of limitations, pursuant to code of 

Civil Procedures §§ 338 and/or 339, the “one action rule”, or for lack of 

standing. 

C) The nonexistent “Order” of July 21, 2011; the Signed Order of
November 17, 2011, never entered as judgment; and the Entered
Judgment for Summary Adjudication of July 19, 2012, each fail
to define the amount, terms and conditions of the equitable lien
and mortgage rendering the orders unenforceable and failing to
dispose of the issues adjudicated in violation of C.C.P. § 437c  

  

1. DEFINITION OF A LIEN 

California Civil Code § 2872.  “A lien is a charge imposed in
some mode other than by a transfer in trust upon specific 
property by which it is made security for the performance 
of an act.” (Emphasis Added)

      The “Equitable Lien” imposed failed to establish any act able 

to cure the unknown charge. It was not a lien, nor equitable.

2. AMOUNT OF LIEN GENERALLY:

14



California Code of Civil Procedures § 697.010. states in pertinent 
part: Except as otherwise provided by statute, a lien created under 
this division or under Title 6.5 (commencing with Section 481.010) 
(attachment) is a lien for the amount required to satisfy the money 
judgment.

No court of equity was conducted, no determination of liabilities 

occurred, no appraisals were undertaken, payment from the A.L.T.A. 

Title Policy, if rendered to creditor, was not considered. Statutes of 

limitation or liabilities under the Subdivision Map Act, Certificate of 

Compliance were not considered, the causes of action and liabilities 

against the appraiser were not considered, Defendants Summit 

Financial Group Inc.,  the “mortgage brokers” Rod Hosilyk and Steven 

Weich were not even present and no consideration was given to the 

liabilities of the unlicensed alter ego mortgage brokers acting for Wells 

Fargo3. The value of the missing improvements was not determined 

nor was the value of the bare land. The statutory “equitable lien” was 

not impressed as a “judgment lien” because no money judgment was 

determined or even contemplated. No cure for the lien existed, or exists

3 The Allen - Option One Note and Deed of Trust recorded on May 26, 2005. 
Wells Fargo Bank as Trustee for the MLMI 2005-HE3 alleges that the 
Corporation Assignment of Deed of Trust: Option One to Wells Fargo, 
transferred all beneficial interest to Wells Fargo Bank on June 1, 2005, only 
three business days later. Since the MLMI 2005-HE3 Prospectus was not 
signed or distributed until August 18, 2005 and the trust formation date was 
December 1, 2005, it could be assumed that Wells Fargo was the Creditor 
represented by “mortgage brokers” Summit who admittedly “acted as more 
than brokers” to St. John, acting also as her “friends and financial advisers.”
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now, and no abstract of judgment may be issued without a judgment 

amount and specific debtor identification, or without specifically 

assigning each debtor's liability where as here three debtors were 

determined, no lien against appellant's property is of record. The trial 

court made no findings as to any of the above. 

3. CREATION AND DURATION OF JUDGMENT LIEN BASED ON
MONEY JUDGMENT GENERALLY

California Code of Civil Procedures § 697.310. (a) Except as otherwise
provided by statute, a judgment lien on real property is created under this

section by recording an abstract of a money judgment with the county
recorder.  (Emphasis Added). 

III. Respondent asserts that appeal was not timely 

Seemingly attempting to assert the appealable order was either, 

1) the July 21, 2011 verbal “order” where no proposed order or other 

written order is of record, or even memorialized by a signed minute 

order, or 2) the November 17, 2011, signed order where as set forth by 

A.O.B., the notice of hearing and motion were rejected as 

nonconforming and returned to respondent's counsel. Accordingly, the 

unnoticed and unpleaded motion was not even acknowledged or argued

by appellant's counsel. If the latter is respondent's contention, then it 

should be noted that while a bare proof of service for the Nov. 17, 2011 

order is of record, entered on December 20, 2011, the order was not 

served with the POS for notice of entry. Appellant sought relief from 

said order and appointment of the unconfirmed ex parte receiver by 
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petition for writ of mandate No.: C070237 on 1/30/2012.

Moreover, such a claim is contradictory to Civil Code of 

Procedures § 904.1 subdivision (a) paragraphs (8) and (9).

Not withstanding the above, the Judgment appealed from was 

entered July 19, 2012. Had the previous orders been judgments the 

July 19 judgment would have been unneeded or appealable as an order

after judgment.  Appeal was timely.

IV.  THE RECEIVER

A) Ex Parte Appointment 

California law is specific. Respondent postulates that Wells 

Fargo's ex parte application for a rents and profits receiver was not 

actually ex parte, since the trial judge stated; all parties were present 

so no confirmation of the ex parte receivership after hearing on an 

order to show cause was required. (Respondent's RJN Exh. F).  Also, 

asserting that this reviewing court is without jurisdiction to review the

trial judge's decision.

The frighteningly obvious revelation of this argument is that the 

trial judge, the respondent's former counsel, and new counsel on 

appeal are unable to distinguish between improper ex parte 

communications and meaningful notice of actions at law as 
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contemplated under Code of Civil Procedures § 1005(b). (RB pp. 6-7).  

Respondent asserting that appellant is unable to “meet his burden of 

establishing reversible error by the trial court” and “Nor may Mr. 

Bennett show an abuse of discretion by the trial judge in any of these 

orders...”.  (RB p. 2). 

Code of Civil Procedures § 1005(b), provides in pertinent 
part: 

“Unless otherwise provided by law, all moving and supporting papers 
shall be served and filed at least 16 court days before the hearing. The 
moving papers served shall be a copy of the papers filed or to be filed 
with the court.”

California Rules of Court, Rule 3.1176. Confirmation of ex 
parte appointment of receiver, subdivision (a) Order to show 
cause, states: 

“ Whenever a receiver is appointed without notice, the matter must be 
made returnable upon an order to show cause why the appointment 
should not be confirmed.  The order to show cause must be made on 
the earliest date that the business of the court will admit, but not later 
than 15 days or, if good cause appears to the court 22 days from the 
date the order is issued.”

Despite respondent's misunderstanding of appointment on 

noticed hearing or by ex parte application, California law is 

unambiguous, a receiver's  appointment must be noticed pursuant to 

Code Civ. Proc. § 1005(b) or after hearing on the return of an order to 

show cause on 15 or 22 days etc. Appointment of a receiver without 

notice is more than reversible error, it is an abuse of discretion, an 
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excess of jurisdiction, a violation of the California Constitution and 

void ab initio.  The trial judge did abuse his discretion and exceeded 

his jurisdiction, not only in striking the requisite OSC, but also in 

allowing the unconfirmed receiver to assume her duties after deferring 

the required bonds and administration of the requisite oath. The 

record on appeal is clear the “receiver's oath” was prepared by the 

Ryan Firm, thereafter signed and filed in the inferior court by the 

receiver. (4CT 872-3)  Respondents equate  receiver Lozano's 

Declaration in Support of WFB's Ex Parte Application to a “sworn 

oath”.  (R brief generally). Of course, the record is also undisputed that

Lozano had entered into a contractual agreement with Wells Fargo in 

March of 2011 regarding her later employment as an ex parte receiver 

in the instant case and compensation at the rate of $190.00 per hour. 

(7-8CT ).

The receiver and respondents negotiated another contract, for 

indemnity, immediately after unconfirmed 'appointment'. In addition 

to being in violation of California Law it is alarming that the first 

order of business for the unconfirmed receiver was to ensure 

indemnification, by the respondent banks, for her actions as receiver. 

Lozano's sworn declaration amounts to perjury and fraud in the court. 

Of course it was written on Ryan Firm Pleading Paper.  
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Bender's Provisional Remedies Volume 43 § 486.15[3][b] states:

“The provisions of  Code Civ. Proc. 566(b) [Deering's], above, 
are mandatory and an order appointing the receiver is void if the 
applicants bond is not fixed and filed [Sweins v. Superior Court 
(1936) 16 Cal. App. 2d 336, 336, 60 P.2d 313]. Consequently, 
the court or courtroom clerk may hold the signed order 
appointing receiver and the order to show cause until the 
applicants undertaking or bond, the receivers undertaking or 
bond, and the receivers oath are filed.”  (Emphasis added).

The abuses of process engaged in between respondents and their 

unconfirmed ex parte receiver are extensive, pervasive and continuing,

as presented in appellant's opening brief. For brevity, it is enough that 

appointment without notice, contractual arrangements pre and post 

appointment between the ex parte receiver and respondent/applicants 

and assumption of duties without oath or bonds render the original 

appointing order void.    

V.   APPELLATE REVIEW

“An order or judgment appointing a receiver is appealable [ Code
Civ. Proc. 904.1(a)(7) [Deering's] (appeal other than in limited 
civil case)]. However, if the appointment is made on ex parte 
application, the order appointing the receiver is not appealable; 
the appeal, if any, is taken from the subsequent order confirming 
the appointment [Republic of China v. Chang (1955) 134 Cal. 
App. 2d 124, 133, 285 P.2d 351; People v. Christs Church (1947)
79 Cal. App. 2d 858, 861-862, [181 P.2d 49].”(Benders on 
Provisional Remedies; Chapter 486: Receivers). (Emphasis 
added).

As is elucidated above, appeal is taken not from the ex parte 

appointing order but from the subsequent order confirming the 

appointment. Far from stale, the respondent's receiver has operated for
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29 months in a non-statutory unconstitutional void. The actions taken 

by the receiver, at her employer's bidding in seizure, ejectment, 

deprivation, arrest, imprisonment, conversion, spoliation of evidence, 

deceit and fraud in the courts have spawned a multiplicity of civil 

suits, bankruptcy, and the criminal prosecution of appellant with 

Lozano and the Ryan Firm generating the bulk of “evidence” and 

testimony. Currently, as reflected in respondent's request for judicial 

notice, Exhibit G, the receiver and her legal counsel are both paid by 

respondents. Nonetheless, for the reasons enumerated the ex parte 

receiver's appointment is void, the receiver suits for seizure, 

deprivation, and contempt are equally void. Void orders or 

appointments are a nullity at law and being wholly without lawful 

foundation can neither evoke nor implement lawful orders. The 

receiver, a paid contractor of respondent, should be dissolved and 

permission granted appellant to proceed at suit against the receiver. 

This request has been repeatedly denied in the inferior court despite 

replete evidence of wrongful appointment and conduct by the receiver 

and applicant/respondent. The “amended appointing orders” of 

November 17, and December 14, 2011 were equally void and being 

unnoticed by respondents, were rendered in excess of the inferior 

court's jurisdiction. Not appealable, appellant petitioned for a writ of 
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mandate in the 3rd D.C.A. That petition, no.: C070237 was denied 

without comment. 

In Manson, Iver & York, v. Black, Cal: Court of Appeal, 5th 

Appellate Dist. (2009), that court reiterated: 

"`A judgment void on its face may be set aside on motion without 
any time limitation.” [Citations.]' [Citations.]" (Plaza Hollister Ltd. 
Partnership v. County of San Benito (1999) 72 Cal.App.4th 1, 19,).

And:

"`A judgment or order is said to be void on its face when the 
invalidity is apparent upon an inspection of the judgment-roll.' 
[Citation.]" (Dill v. Berquist Construction Co. (1994) 24 
Cal.App.4th 1426, 1441.) “A trial court lacks jurisdiction to amend a
judgment ex parte in a manner not prescribed by statute.” 

And:  

“Where the judgment is amended without notice to a party whose 
rights are substantially affected by the amendment, the judgment 
may be set aside.”  

Citing: Rochin v. Pat Johnson Manufacturing Co. (1998) 67 
Cal.App.4th 1228 (Rochin), 

The court stated: "`The general rule is that once a judgment has been
entered, the trial court loses its unrestricted power to change that 
judgment. The court does retain power to correct clerical errors in a 
judgment which has been entered. However, it may not amend such 
a judgment to substantially modify it or materially alter the rights of 
the parties under its authority to correct clerical error. [Citations.]'" 
(Rochin, supra, 67 Cal.App.4th at p. 1237.) For a limited time after 
judgment is entered, the court retains jurisdiction to alter the 
judgment pursuant to various statutes, including section 473. But 
"[d]efendants and the trial court relied on none of the prescribed 
statutory means to arrive at the amended judgment. The (defendant) 
[d]id not even have the opportunity to appear and argue against the 
amendment of the judgment." (Rochin, at p. 1238, fn. omitted.) The 
amended judgment was entered outside of the statutorily prescribed 
means, was not entered to correct a clerical error, and was void and 
subject to attack at any time. (Id. at pp. 1238-1239.)

Further addressing extrinsic fraud:

"Extrinsic fraud usually arises when a party is denied a fair 
adversary hearing because he has been `deliberately kept in 
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ignorance of the action or proceeding, or in some other way 
fraudulently prevented from presenting his claim or defense.'" 
(Kulchar v. Kulchar (1969) 1 Cal.3d 467, 471 (Kulchar).) It occurs 
when "`the unsuccessful party has been prevented from exhibiting 
fully his case, by fraud or deception practiced on him by his 
opponent, as by keeping him away from court, a false promise of a 
compromise; or where the defendant never had knowledge of the 
suit, being kept in ignorance by the acts of the plaintiff.'" In those 
situations, there has not been "a real contest in the trial or hearing of 
the case," and the judgment may be set aside to open the case for a 
fair hearing.” (Ibid.) 

VI. Appellate review of partial summary judgment or 
summary adjudication under 437c where cause of 
action as to other litigants remain

The Third District Court of Appeal ruled on point with the 

instant appeal in: Etienne v. DKM Enterprises, Inc. (1982) 136 Cal. 

App. 3d 487 [186 Cal. Rptr. 321]

“The appeal is taken from an order which does not dispose of all 
the causes of action in the complaint. We first consider whether 
such an appeal is cognizable. Although the trial court has 
authority to grant partial summary judgment (Code Civ. Proc., § 
437c), the general rule is that such an order is reviewable only 
upon an appeal from the final judgment ultimately rendered in the
case.” (King v. State of California (1970) 11 Cal. App. 3d 307, 
310 [89 Cal.Rptr. 715]; Swaffield v. Universal Ecsco Corp. 
(1969) 271 Cal. App. 2d 147, 173, [76 Cal.Rptr. 680].) “The 
general rule does not apply, however, when one of multiple 
parties seeks review of a disposition which as to him leaves no 
issue to be determined.” (See Justus v. Atchison (1977) 19 Cal. 3d
564, 568 [139 Cal.Rptr. 97, 565 P.2d 122];Buckaloo v. Johnson 
(1975) 14 Cal. 3d 815, 821, fn. 3 [122 Cal.Rptr. 745, 537 P.2d 
865].) 'In this case, the order granting partial summary judgment 
disposed of all the causes of action involving (Bennett). "[I]t 
better serves the interests of justice to afford prompt appellate 
review to a party whose rights or liabilities have been definitively
adjudicated than to require [him] [t]o await the final outcome of 
trial proceedings which are of no further concern to [him]." 
(Justus v. Atchison, supra, 19 Cal. 3d at p. 568.) “Accordingly, we
deem the order granting partial summary judgment, under the 
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facts of this case, to be appealable.” (California State Employees'
Assn. v. State of California (1973) 32 Cal. App. 3d 103, 106, fn. 1
[108 Cal.Rptr. 60].) [136 Cal. App. 3D 490]  (Emphasis added).

VII.  VOID ORDERS AT APPEAL    

California reviewing courts hold broad powers in equity. Not only

equity in property questions but in equity concerning constitutional 

rights and the denial thereof. Resolution of facially void judgments or 

orders is jurisdictional and properly addressed by a reviewing court in 

the course of an appeal.

VIII. Intentional and prejudicial misrepresentation 
of facts by respondent in the trial court is continued on
appeal 

Respondent's counsel on appeal knows full well that the 

“Statement of the Case” and “Statement of Facts” as presented in 

Respondent Brief is a specious remix of fraudulent misrepresentations 

authored by respondent's former counsel of record and plied in the trial

court to exact prejudicial results. Specifically, Allen never, in any 

complaint, the original, the First Amended, or the truncated version of 

the Second Amended Complaint provided as “Exhibit A” in bank's 

RJN, alleged that he participated in the certificate of compliance 

process. Nor does he ever utter the word “partition” or allege that 

appellant ever participated in any “schemes” or “frauds” whatsoever. 
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The latter allegations are exclusively directed to the Summit Financial

defendants, Wells Fargo's apparent mortgage broker, now missing.

The complaints allege that Allen and Bennett were misled, 

deceived, and trapped, victims of the unlicensed mortgage brokers and 

the victims of a “mutual mistake”. Nor do those complaints suggest the

men had any “profits” to split. The escrow fund originally started for 

down payment was expended reinstating the Ocwen default 

engineered by Steve Weich and St. John. In California no property can 

be financed under a mortgage while in active foreclosure. Additionally, 

Bennett paid the Ocwen mortgage from March 2002 until the 2005 sale

including $50,000 in arrears and over $10,000 in late property taxes 

and penalties and monthly payments ranging from $4400 to $3200 

each.  Additionally, Bennett and Allen combined to pay the Option One

loan from June 2005 – March 2009, approximately $138,000.00.

Allen's attorney did misstate the 40 acres as owned “free and 

clear” and “unjust enrichment”, but as Allen and Bennett painfully 

understood, the boundary error and misplaced improvements by 

certificate of compliance, the unresolved A.L.T.A. Policy, the missing 

beneficiary for the “WFB Deed of Trust” and no resolution available 

without litigation created titles so clouded that even combining the 

properties again through alternate financing was beyond reach. They 
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made valiant efforts to overcome the issues on their own but could not 

overcome the potential litigation or provide any reasonable explanation

for the mysterious absent beneficial owner or why creditor's A.L.T.A. 

Policy was in limbo.  

More outrageous is respondent's assertions that appellant did 

not object to use of the February 2010 deposition transcript, the 

register of actions is replete with no less than 14 discovery motions and

answers regarding that exact transcript from March through June of 

2011.  (1CT 8-11). Respondent's counsel holds the file, could easily 

understand that several of the “transcripts” have alarming issues and 

questionable evidentiary value, thereby, if argument, or defense of 

those transcripts was anticipated, respondents could have entered or 

designated all pertinent supporting evidence into the record on appeal.

It is enough to say that two completely different Reporter's 

Signature pages exist for the deposition transcript, both labeled Page 

89., and that none of the three transcripts, the Bennett Deposition Feb.

10, 2011, the July 21, 2011 Hearing Transcript, and the August 19, 

2011 Trial Transcript for Contempt have page numbers matching 

those in the Reporter's Invoice. Over 100 pages are in discrepancy but 

none appear to be missing from the Transcripts filed into various 

courts. Abuse of court processes and malicious prosecution were 
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conducted by respondent and their counsel to achieve results not 

otherwise attainable, to crush appellant and in utter disregard of the 

rudiments of fair play as is recognizable on the four corners of the 

record and is too intricate and pervasive to address here.

IX. CONCLUSION

Appellant admittedly is a self represented litigant, uneducated in

the law. He has asked for no special treatment from the courts and 

expects none. He does approach the reviewing court with a sense of 

humble respect and sheer awe worthy of sacred knowledge. As such he 

is invariably honest and herein apologizes for any difficulty his 

ignorance may cause the court.

Where the rights afforded any litigant are enlarged, the rights 

afforded opposing litigants are necessarily diminished.  Where any 

litigant is too big to fail it could be inferred that an opposing litigant is 

too small to prevail.  That is not equal rights under the law, which our 

courts have quickly recognized.  The cavalier disregard by respondents 

for their misuse of an ex parte receiver and their apparent disregard 

for due process, and the property, civil rights and personal sanctity of 

others is appalling and this court has the power to sanction such 

disregard for the law.  Moreover, this court has the power to intercede 

and stop intentional abuses as those that have occurred here.  That 
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power, applied, is perhaps the best result any downtrodden, abused 

litigant can aspire to receive and an equally difficult result for abusers 

to accept because it levels the playing field and curtails exceptionalism 

while giving hope to every natural person that honesty, faith and effort

can ultimately prevail where one follows the law with integrity.  

Appellant prays this court apply pure law and judicial discretion to 

find appropriate rulings and remedies. Inviting the court to expand or 

narrow its rulings according to the empaneled Justices' wisdom and 

superior understanding of the law for this complex case on appeal. 

Further, praying for Godspeed.      

Dated: December 10, 2013

Respectfully Submitted,

___________________________
     Dwight A. Bennett
 Appellant In propria persona
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according to the word count feature of OpenOffice.org Writer 3.2, the 

computer program used to prepare this brief.

I certify under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct.  Executed in 

Susanville, California on December 11, 2013.

________________________
  Dwight A. Bennett
Appellant in pro per
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BRIEF by placing copies thereof in a separate envelope addressed to 
each addressee as follows and by Electronic Mail: 

Bahareh Maryam Mostajelean
Bryan Cave LLP
560 Mission Street, 25th Floor
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I declare under penalty of perjury under the laws of the state of 
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Dated: December 11, 2013 at Susanville, CA.
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